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FROM THE AUTHOR 


The issue of the rights of the individual is one of 
the most significant and relevant problems of our time. 
It is an issue of national and global concern. In 1948, 
the United Nations General Assembly proclaimed 
the Universal Declaration of Human Rights. 
Human Rights Day, the 10th of December, is celeb- 
rated in many countries all over the world, including 
the USSR. In 1973, the Soviet Union ratified the 
International Covenant on Civil and Political Rights, 
the International Covenant on Economic, Social and 
Cultural Rights, and in 1975 signed the Final Act 
of the Helsinki Conference on Security and Coopera- 
tion in Europe. 

These international acts proclaim and recognize 
the rights of all people to life, liberty, personal inviol- 
ability, and dignity, freedom of conviction, speech, 
and conscience, peaceful assembly and_ association, 
participation in governing one’s own country, the 
right to work, rest, education, social security, and 
the defense of one’s moral and material interests. 
Every individual may only be limited in the exercise 
of his or her rights and freedoms by law in the inter- 
est of the due recognition and respect of other cit- 
izens’ rights and freedoms, for the satisfaction of 
the just demands of morality and public order, and 
for the general welfare in a democratic society. 


The Constitution of the USSR, adopted in 1977, 
recognizes and legally confirms all the rights and 
freedoms of Soviet citizens proclaimed in these in- 
ternational covenants and guarantees their real im- 
plementation in Soviet society. The Soviet Constitu- 
tion declares that all power in the USSR is vested 
in the people (Art. 2), that the Soviet state and all 
its bodies function on the basis of socialist legality, 
ensure the maintenance of law and order, and safe- 
guard society’s interests and individual citizens’ rights 
and freedoms (Art. 4), and that work collectives take 
part in discussing and deciding state and _ public 
affairs (Art. 8). 

Citizens of the USSR enjoy in full the social, eco- 
nomic, political and personal rights and freedoms 
proclaimed and guaranteed by the Constitution of 
the USSR and by Soviet laws. Among these, politi- 
cal and personal rights and freedoms, that is, values 
of a non-economic character, are quite significant. 
When these values and interests are incorporated in 
and guaranteed by the Constitution, they assume a 
legal character, and social relations which arise per- 
taining to these values and interests become legal re- 
lations covering the rights of one party and the cor- 
responding duties of the other. 

The right of citizenship, the electoral right, the 
right to participate in the administration of govern- 
mental and social affairs, the right of association, free- 
dom of conscience and religious belief, freedom of 
speech and of the press, freedom of assembly, meet- 
ings, street processions and demonstrations are all 
political rights and freedoms guaranteed in Chapter 
7 of the Constitution of the USSR. These constitution- 
al rights and freedoms are regulated in detail pri- 
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marily by Constitutional law as a branch of Soviet 
law. 

Another category of rights includes those rights 
which are inalienable from the individual, which pro- 
tect various aspects of the individual’s life and pri- 
vacy. These are the rights to protect one’s honor, dig- 
nity, good name, health, and the right to privacy, 
including the privacy of the family, etc.; such rights 
are guaranteed by the provisions of Chapter 7 of the 
Constitution of the USSR. 

Relations arising in connection with these rights 
and interests of the individual are regulated and pro- 
tected primarily by civil and family legislation and, 
in some cases, by provisions of other branches of So- 
viet law (for example, by criminal or administrative 
law). That is why the norms of civil law are first of 
all considered in this book. 

The source of civil law is the Fundamentals of 
Civil Legislation of the USSR and the Union Re- 
publics, a law adopted by the USSR Supreme Soviet 
on December 8, 1961.1 The Fundamentals of Civil 
Legislation, as implied by their very name, are the 
law in which the fundamental provisions of law are 
established, in accordance with the Constitution of 
the USSR; the provisions of the Fundamentals are 
subject to be enforced throughout the territory of the 
USSR. 

The Soviet Union is a multinational state in which 
fifteen Union republics are federally united. Each 


" Gazette of the Supreme Soviet of the USSR, 1961, 
No. 50, item 525. After adoption of the new Soviet Consti- 
tution in 1977 this Law was amended; see Gazette of the 
Supreme Soviet of the USSR, No. 44, 1981, Item 1184. 
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Union republic legislates on its own territory and, 
among other things, has its own civil code (CC) as 
a sovereign Soviet socialist state. 

The civil codes of the fifteen Union republics 
reflect the provisions of the all-Union Law—the 
Fundamentals of Civil Legislation and itemize the 
rights, duties and responsibilities of parties engaging 
in civil relations on the territory of the given repub- 
Lice 

‘Thus, the Civil Gode of the Russian Soviet Fed- 
erative Socialist Republic (CC RSFSR), which will 
be referred to below, has 569 articles, while the 
Fundamentals of Civil Legislation of the USSR and 
the Union Republics have only 129 articles. 

Family law, which, primarily, regulates relations 
within the family unit, is very close to civil law. So- 
viet family law is an independent branch of law, and 
is not incorporated into civil law, as is the custom 
in some other countries. The Fundamentals of Leg- 
islation of the USSR and the Union Republics on 
Marriage and the Family, adopted by the USSR 
Supreme Soviet on June 27, 1968,? and the Union 
republic codes on marriage and the family (CMF) 
are the sources of family law in the USSR. 

Like the Union republic civil codes, the Union 
republic codes on marriage and the family define le- 
gal relations within the family in accordance with 
the national customs of the given republic. Thus, the 
Fundamentals of Legislation of the USSR and the 
Union Republics on Marriage and the Family have 
only 39 articles, while the CMF of the Russian So- 
viet Federative Socialist Republic has 169 articles. 


? Ibid., No, 27, 1969, Item 241. 
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Personal and property relations are also regulated 
by civil law. The bulk of civil law is concerned with 
property relations: the right of ownership, the right 
to make transactions and contracts regarding sale 
and purchase, exchange, lease, housing, and so forth. 
A significant part of Soviet juridical literature is 
dedicated to the analysis of civil property rights, ob- 
ligations and responsibilities; some of these works 
have been translated by Progress Publishers and per- 
haps the foreign reader is already familiar with them. 

Soviet juridical literature has less frequently con- 
cerned itself with the regulation of personal non- 
property relations and for this reason the foreign 
reader is less acquainted with this branch of Soviet 
law. It is hoped that this study will fill that gap. 

We will begin with a general comparison of per- 
sonal non-property relations and property relations 
and then analyze the relevant provisions of the So- 
viet Constitution, civil law and other fields of law, 
designed to protect the personal rights of Soviet cit- 
izens. In the last chapter we will provide the read- 
er with some information concerning the Soviet 
judicial system and procedure law, the democratic 
nature of which is most important in the protection 
of personal rights. For the sake of clarity, throughout 
our discussion theoretical questions will be illustrated 
with examples taken from Soviet courts. 





CHAPTER I 


GENERAL DESCRIPTION OF CITIZENS’ 
PERSONAL RIGHTS AND THEIR 
PROTECTION BY LAW 


The Significance of Spiritual Interests. Property Relations 
and Personal Non-Property Relations. The Nature of Per- 
sonal Non-Property Rights. The Absolute Nature of Per- 
sonal Legal Relations, Criteria for the Appraisal of Perso- 
nal Rights. Protecting Personal Rights. Statute of Limita- 
tions. Citizens’ Passive and Active Capacity. 


...‘Mankind must first 
of all eat, drink, have 
shelter and clothing, befo- 
re it can pursue politics, science, art, religion, etc.”® 
Engels’ words refer to society as a whole as well as 
to each individual within society who has biological 
and spiritual qualities. Human beings are biosocial 
beings: each is conceived biologically but develops 
socially as a person. Within each one of us biological 
and social qualities combine to form one individual. 

As a biological organism, every human being re- 
quires food, clothing, and shelter, but the human 
being is first and foremost characterized by his con- 
sciousness and his social and spiritual qualities, with- 


The Significance of 
Spiritual Interests 


> Frederick Engels, “Speech at the Graveside of Karl 
Marx’”’, in Karl Marx and Frederick Engels, Selected Works 
in three volumes, Vol. 3, Moscow, Progress Publishers, 
1977, p. 162. 
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out which neither individual nor society as such 
can exist. The more human society develops, the more 
intensively individuals’ social qualities develop, 
becoming more and more significant. The value of 
this social element grows accordingly and it becomes 
increasingly essential to protect it legally. 

The significance of biological and social needs and 
interests changes with the development of each indi- 
vidual and the society as a whole. In the first stage 
of the genesis and development of human society, 
demands for food, clothing and shelter prevailed 
over spiritual interests, although the latter were 
not alien to human beings at that time either, as 
evidenced, for example, by drawings on cave walls. 
Similarly, a contemporary newborn child needs food, 
clothing and shelter first and foremost. The infant 
has no spiritual interests, nor does it think about 
its need for food, clothing, and shelter. As conscious- 
ness develops, so do the spiritual needs and interests 
of the individual and the society as a whole. This 
process characterizes the human being as both an 
individual and a social phenomenon and is charac- 
teristic of human society as a whole. The develop- 
ment and the increasing significance of spiritual 
needs and interests is a trend which conforms to the 
principles of the progress of human society. Social- 
ist society recognizes and protects this tendency by 
guaranteeing it politically, economically, and legally. 

The USSR is a developed socialist society charac- 
terized by powerful productive forces and progressive 
science and culture. The welfare of the Soviet people 
1s constantly improving as more and more favorable 
conditions are provided for the multifaceted develop- 
ment of each and every individual citizen. This is 
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a highly organized society of mature socialist rela- 
tions, an ideologically motivated society of conscien- 
tious workers, a society in which the law of life is 
the concern of all for the good of each and the con- 
cern of each for the good of all. This is a society of 
genuine democracy, the political system of which 
guarantees the effective management of public affairs, 
the increasingly active participation of working 
people in running the state, and the combination of 
citizens’ real rights and freedoms with their obliga- 
tions and responsibilities to society. 

In such a society, the citizenry’s social demands and 
interests grow ceaselessly and this, in turn, gives rise 
to the need for the development of legislation des- 
igned to regulate relations based on non-material in- 
terests and welfare. Soviet law, including civil law, 
is developing in this direction. 

The legal status of the Soviet citizen, as the total- 
ity of the basic and equal socio-economic, political 
and personal rights and freedoms proclaimed and 
guaranteed by the Constitution of the USSR and 
Soviet laws, does not depend on his financial status. 
The majority of fundamental rights of Soviet citizens, 
established by the Constitution of the USSR in 
Chapter VII, are political, moral, and spiritual in 
nature. These are: 

—the right to health protection (Art. 42) ; 

-—the night to education (Art. 45); 

—-the right to enjoy cultural benefits (Art. 46); 

—the freedom of scientific, technical and artistic 
work (Art. 47); 

—the right to take part in the administration of 
state and public affairs (Art. 48); 

--the right to submit proposals to state bodies 


16 


and mass organizations for improving their activity 
and criticizing the shortcomings in their work 
(Art, 49); 

—freedom of speech, of the press, of assembly, 
meetings, street processions and demonstrations (Art. 
50) ; 

--the right to associate in mass organizations (Art. 
51); 

—freedom of conscience, that is, the right to pro- 
fess or not to profess any religion (Art. 52); 

—the right of the family to enjoy the protection 
of the state (Art. 53); 

—personal inviolability (Art. 54); 

—sanctity of the home (Art. 55); 

—-privacy of citizens, of their correspondence, te- 
lephone conversations and telegraph communications 
(Art. 56); 

—protection by the courts against encroachments 
on honor and reputation, life and health and person- 
al freedom (Art. 57); 

—the right to lodge a complaint against the ac- 
tions of officials, governmental and non-governmental 
bodies (Art. 58); 

—respect for the individual and protection of the 
rights and freedoms of citizens by all state bodies, 
mass organizations and officials (Art. 57). 

These rights are closely related to the economic 
and property rights guaranteed Soviet citizens in the 
Constitution: 

—the right to work (that is, to guaranteed employ- 
ment and pay in accordance with the quantity and 
quality of work) (Art. 40); 

—the right to rest and leisure (Art. 41); 

—the right to maintenance in old age, in sickness, 
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and in the event of complete or partial disability or 
loss of the breadwinner (Art. 43); 

—the right to housing (Art. 44). 

The non-material and economic rights of Soviet 
citizens are often inseparable. For instance, for the 
overwhelming majority of working people, the right 
to work and work itself are not only a source of live- 
lihood, but also a vital need. Work in the USSR 
is a matter of honor for every able-bodied citizen. 
The right to housing is also a real, material right 
enjoyed by all Soviet citizens. At present, people in 
the USSR are concerned with improving their hous- 
ing and this question pertains to both citizens’ ma- 
terial and spiritual interests. Thus, spiritual, personal 
interests exist independently as such and combine 
with economic interests, adding to them a social di- 
mension inherent to the individual citizen of the de- 
veloped socialist society. This again emphasizes the 
significance and the necessity of their protection by 
law. 

Property Relations Soviet civil legislation 

and Personal Non- regulates property and 

Property Relations pertinent personal non- 
property relations. In cases stipulated by law civil 
legislation also regulates other personal non-property 
relations. For example, Art. 1 of the Fundamentals 
of Civil Legislation of the USSR and the Union 
Republics and Art. 1 of the civil codes of the Union 
republics state that civil legislation regulates two 
kinds of social relations: property relations and 
personal non-property relations. The latter are in 
turn divided into two categories: personal relations 
linked to and not linked to property relations. 

Property relations are social relations which bear 
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upon some property. They concern the ownership, 
use and distribution of property. Some of these rela- 
tions arise from commodity-money relations and 
therefore have a commodity equivalent and involve 
compensation. Sale and purchase, leasing of proper- 
ty, carriage, rendering of mending services and so 
forth are relations in which one party provides pro- 
perty or services and the other party provides, in 
exchange, money or other property. Other property 
relations are not characterized by exchange, for exam- 
ple, relations involving a contract of bestowal or in- 
heritance of property. 

Property relations arise between socialist organiza- 
tions as juridical persons, between juridical persons 
and individual citizens, and between individual cit- 
izens. 

Personal non-property relations, subject to regula- 
tion by law, arise in connection with citizens’ interests 
in a spiritual, as opposed to material, sense. Every cit- 
izen has the right, as affirmed and protected by the 
law, to enjoy life, health, name, honor, integrity, 
reputation, personal inviolability and privacy. Thus, 
there arise social and, accordingly, legal relations per- 
taining to these blessings. These are juridical relations 
covering the rights and obligations of a non-proper- 
ty character as well as the responsibility for having 
damaged a citizen’s rights, for having encroached 
upon his non-property interests. 

Personal rights are of a 
non-material nature and 
are therefore referred to as 
non-property rights. Such rights relate not to specific 
objects of the material world but to values of a spir- 
itual nature. 


The Nature of Personal 
Non-Property Rights 
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Material welfare, that is things and property, has 
measurable parameters and, accordingly, property 
interests and rights can be measured objectively in 
such a manner that everyone, including the bearer 

of these property rights and all other persons, can 
understand. Non-material blessings and personal 
rights do not share these qualities. 

Personal rights and blessings are of a very specific 
nature, valued by everyone; however, spiritual va- 
lues and personal rights cannot be measured, weighed 
or defined in monetary terms or in any other units 
applied to property valuables. 

Personal values and rights are socially meaning- 
ful, since without them there can exist neither the 
individual nor the society as a whole. At the same 
time, these values are personal, since each citizen 
bears them individually. It follows that these rights 
and values are of individual as well as social worth; 
societal and individual appraisals of some or another 
of these personal values and rights, however, do not 
always coincide. 

Thus, each individual citizen has a specific concep- 
tion of his own honor and dignity, but this conception 
may or may not coincide with the opinion of other 
citizens or the collective. One person may suppose 
that something others might say or do is damaging 
to his own honor and dignity, while another citizen 
might be indifferent to the same actions or words. 

The spiritual qualities of people of specific groups 
may coincide in the whole, principally, generally, in 
a class sense, professionally, or in other ways and, 
moreover, each person is a unique individual with 
his own traits which only he enjoys. 

Property and property rights may be acquired and 
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sold; they are separable from the person. A person’s 
property rights change quite often since people are 
compelled every day to enter into many different 
property relations, acquiring or transferring proper- 
ty. Financial status and material interests, acting 
with other important factors, may influence and de- 
termine the spiritual qualities of a given individual. 

As distinct from property rights, non-material va- 
lues and personal rights individualizing each person 
are inalienable from the individual; they cannot be 
transferred from one person to another. A person 
who does not enjoy spiritual interests, values and 
rights is deprived of his personality. It is impossible 
to transfer, sell or bestow one’s honor, dignity or life 
without losing one’s personality. One’s health may 
suffer, one’s honor may be blackened, but in all such 
cases, a citizen, a human being, does not fully lose 
his spiritual qualities as an individual. 

These qualities of an individual change under the 
influence of different factors such as age, social sta- 
tus, occupation, milieu, education, upbringing, fami- 
ly status, and other factors, and are under the in- 
fluence of global factors on the scale of nation, states 
and the world. The evolution of the personality is 
a regular process of development, not the atrophy 
of spiritual life. Spiritual values and spiritual quali- 
ties of the personality individualize the personality 
and distinguish it from other. 

The Absolute Nature of Civil rights and civil 

Personal Legal legal relations are custom- 

Relations arily divided not only 

into property and personal rights and relations, about 

which we have already spoken, but also into relative 
and absolute rights and relations. 
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In relative legal relations the subject of a right 
faces a specific party with a concrete obligation who 
carries the responsibility for not fulfilling some obli- 
gation. The majority of civil rights and civil legal 
relations which arise from various contracts and deals 
(sale and purchase, exchange, leasing of proper- 
ty, sub-contract, insurance and others) are of this 
type. Consider, for example, civil legal relations aris- 
ing from a contract of sale: here, the creditor has 
a right and the debtor a duty to perform only in re- 
lation to each other, that is, a legal connection 
(rights, obligations and responsibilities) exists be- 
tween two specific parties. 

Absolute rights, on the other hand, are enjoyed 
by an unspecified number of persons. Thus, an in- 
dividual with the absolute right to use his own person- 
al property has the right to prohibit any person 
from committing an act disturbing the owner’s right 
to possess, use and dispose of his property as he sees 
fit. The owner may demand the judicial defence 
of his infringed right from any other person. 

Thus, in relative civil legal relations both subjects 
are specified from the moment the relations between 
them arise, but in absolute civil legal relations only 
one subject is specified while there exist an unspeci- 
fied number of people who are obligated subjects. 
Only when an absolute right is violated does the ob- 
ligated party-violator become specified as the respon- 
sible subject. The two kinds of civil legal relations 
as a legal connection between people may be com- 
pared to two different kinds of communication; the 
telephone (a relative connection between two speci- 
fied parties) and the radio (a source of information 
for an unspecified number of listeners). 
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Personal non-propetry rights and civil legal rela- 
tions arising in connection with such rights are ab- 
solute rights and relations. This means that every 
citizen enjoys a set of personal rights and all other 
citizens and institutions are obligated not to violate 
these rights. In the event of the violation of such 
rights a violator is specified and the sanctions of 
the law are applied to him. 

It is important to note that absolutely all citi- 
zens, officials and organizations without excep- 
tion must respect personal rights and that these 
rights can be defended against any and every 
violation without exception. The absolute character 
of personal rights also means that each subject 
enjoys them without any kind of special permis- 
sion. 

In some instances the law may establish limits 
on the enjoyment of personal rights in the interests 
of other parties or society as a whole. For example, 
the law provides for the privacy of the home: no 
one may intrude into another person’s home or 
dwelling without the consent of those who live there. 
The right to privacy of the home is a personal 
non-property right (as distinct from the right to 
have a home). In strictly defined circumstances, 
the law does, however, provide for such intrusion 
in order to search premises, when a warrant has 
been issued by a procurator or a court. Such a limi- 
tation of personal rights is justified from the point 
of view of society and other citizens, since search 
warrants are granted in order to discover crimes 
and, thus, such searches are made in the interests 
of society as a whole. 
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As to the violation of 
property rights (e.g., the 
damage or theft of goods), 
even if there is some disagreement on the degree of 
the damage to material interests, the size of the prop- 
erty loss is determined with a great deal of preci- 
sion on the basis of objective criteria, the value (or 
price) of the damaged property or item. 

As distinguished from property interests, spiritual 
interests cannot be accurately measured, especially 
in universal monetary terms, and even though the 
value society places on such interests is, on the whole, 
absolute, their value is actually relative in each 
concrete case. Accordingly, the question arises as 
to whether to use objective or subjective criteria 
for appraising the value of such interest and the 
harm inflicted to them. 

Subjective criteria evaluate blessings and the 
damage inflicted to them from the point of view of 
the person whose interests are damaged (the vic- 
tim), taking into account his individual views and 
subjective features. Objective criteria focus on the 
determination of the social significance of such non- 
material values and the moral damage. In some 
cases the objective approach is used, while in other 
cases, the subjective approach is applied. 

Thus, every citizen whose personal interests have 
been harmed has the right to initiate his own defense, 
using his own particular subjective opinion in 
doing so. For instance, a citizen might consider that 
his honor has been defamed and might bring suit 
to defend his honor and dignity. No matter how 
the judge evaluates the facts of the case he may not 
refuse to hear the lawsuit, since such a ruling would 


Criteria for the Appraisal 
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result in justice not being done. Therefore, at this 
stage in the legal process the objective criterion is 
not applicable. 

During the court’s hearing of a case on its merits, 
due to the controversial principle of civil procedure, 
both parties, the plaintiff and the respondent, bring 
evidence to bear on the case and evaluate this evi- 
dence subjectively. 

However, before the court makes its decision it 
must consider not only the subjective opinions of 
both parties, the plaintiff and the respondent, but 
also the concrete circumstances of the case in ques- 
tion, the social significance of the harm to the partic- 
ular citizen’s interests, and the degree and means 
of violation of his interest. The court must take in- 
to account the preventive and educative significance 
of the judgment as it bears on the respect accorded 
for personal rights, not only for participants in the 
trial, but for others as well. This is to say that the 
court also applies the objective criterion at this stage 
of the case. Thus, in its decision of such a case 
the court applies both objective and subjective cri- 
teria. 

The objective criterion weighs more heavily than 
the subjective, but both affect legislative activity 
when the law includes (or does not include) stand- 
ards regulating personal non-property relations, in 
this way determining the range of non-property 
interests protected by the law. 

Such is the general character of personal spiri- 
tual interests, rights and relations, as compared to 
property or economic interests and legal relations. 
The distinctions made here do not denote any op- 
position or negation of either of the two groups of 
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rights and interests. Citizens need material and spi- 
ritual values and therefore must and do enjoy them. 

Protecting Personal In Soviet juridical lit- 

Rights erature, the concepts of 
protection and defense of rights are distinct. The 
protection of rights is a broad concept including all 
legal rules concerning a given right or interest. 

When one or another kind of social relations is 
regulated by law this is evidence that such relations 
are considered to be of special significance and they 
are safeguarded by the state. The state protects 
citizens’ spiritual interest and their corresponding 
right to it by establishing legal standards for the 
scale and limits of behavior relevant to a particular 
blessing, determining the rights and obligations of 
those participating in legal relations, their desirable 
(from the society’s point of view) behavior and the 
consequences of undesirable or forbidden acts. 

The term the defense of rights is understood to 
mean measures stipulated by the law to be applied 
in those cases when the law has already been vio- 
lated: measures of legal responsibility (for example, 
claims for damages) and other sanctions are mea- 
sures of the defense of a given right (for example, 
the restoration of violated rights may mean recog- 
nition of a party’s authorship). 

Measures to protect rights may be divided into 
two categories. The first category is those measures 
designed to prevent the violation of the law and 
which are applicable before a violation is commit- 
ted. The second category of measures includes those 
which follow a violation, those measures applied 
after the right has been violated. 

Some personal non-property rights, once violat- 
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ed, may be restored or rehabilitated after such vio- 
lation, e.g. the restoration of defamed honor or an 
author’s name. Other personal rights are difficult 
or impossible to restore once violated, e.g. injury 
to a person’s health or death, publication of a work 
with distortions or corrections without the author’s 
consent, and other such violations. The develop- 
ment and practical application of legal norms de- 
signed to prevent the violation of personal rights 
are therefore of primary importance. For example, 
norms designed to prevent pollution of the envi- 
ronment and protect the health of the population 
are actively applied during the planning and start- 
up phases of any new factory, transportation sys- 
tem, or any other industrial projects. 

Some means of protection are applicable only af- 
ter a right has been violated, among which are 
measures of legal responsibility for such violation, 
e.g. requiring a party who inflicts an injury to pay 
damages. Such legal measures of responsibility not 
only compensate victims after his rights have been 
violated, they also serve as a disincentive to pre- 
vent such violations in the future and punish the 
guilty party. Thus, the financial compensation for 
injuring the victim’s health not only improves the 
victim’s financial status (compensation), but also 
worsens the guilty party’s financial status (punish- 
ment) and, at the same time, warns others against 
committing similar violations (prevention). 

These functions of responsibility as a means of 
the defense of rights can be effective only if they 
are applied for every infringement of the law. In 
this we see the most important principle of Soviet 
justice, the inevitability of responsibility for the vio- 
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lation of the law, not the gravity or cruelty of such 
responsibility. 

The inevitability of responsibility means that ev- 
ery person who violates the law is ultimately and 
unavoidably made legally responsible for each and 
every violation in accordance with the degree of 
public danger, the harmfulness of the delict, the 
form of the guilt and other factors which individ- 
ualize the measure of responsibility. Neither the 
social status, the occupation of any job or position, 
services rendered in the past or present, nor any 
other factors can release a violator of the law from 
being made responsible for his acts; such factors can 
only be taken into account during the determina- 
tion of the measures of responsibility. 

The observance of the principle of the inevitabil- 
ity of responsibility is the most important factor 
in preventing violation of the law. 

As we have already noted above, prevention of 
violations of the law is especially important for the 
defence of personal non-property rights. 

Economic welfare is incarnated in things of the 
material world, which are visible, tangible, measur- 
able, and subject to appraisal in monetary terms. 
Losses incurred to material welfare and interests 
are just as measurable. Even those citizens who are 
ill-acquainted with jurisprudence, know that if some- 
one should damage their property or refuse to repay 
a debt they can appeal to the court for the defense 
of their material interests. The responsible party will 
be made to pay for the destroyed or damaged prop- 
erty or repay the debt. The defense of property 
rights is sufficiently and effectively guaranteed by 
the system of substantive and procedural norms of 
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civil law established by the Soviet state. In instan- 
ces of violations of material interests especially dan- 
gerous to citizens and society (for example, the 
theft of property) criminal law sanctions become 
applicable. 

Non-property, spiritual rights and interests are 
defended somewhat differently. The violation of 
spiritual interests carries no less or, in some cases, 
even significantly more harm to the individual than 
the violation of property rights. However, as we 
have already noted, by their very nature, these in- 
terests are not measurable in any precise way and 
damage to them is of a moral, psychological nature 
which is not always remediable. 

Furthermore, although the defense of property 
interests is sufficiently guaranteed by traditional 
legislation, this is not the case with personal inter- 
ests. Specifically, civil legislation containing a small 
number of legal norms regulating relations in con- 
nection with blessings and the protection. Further- 
more, these norms are not always systematized, not 
always gathered together in one code, but scattered 
in civil codes which themselves have no special 
section for personal rights and their defense. 

All these factors complicate the protection of spi- 
ritual interests and in this sense civil law has room 
for the development of norms designed to protect 
these spiritual interests more effectively. At present, 
Soviet jurists are working in this field. 

Art. 6 of the Fundamentals of Civil Legislation 
specifies the various means of defending civil rights. 
This article is also written into all the Union re- 
public civil codes. Civil rights may be defended in 
the following ways: 
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—the recognition of these rights (e.g. the recog- 
nition of the right to own a disputed object); 

—the return to a condition existing prior to the 
violation of the law (e.g. the return of an object 
to its rightful owner) ; 

—the cessation of actions violating the law (e.g. 
vindicatory suits for the defense of the right of 
ownership) ; 

—imposition of some obligation to perform some 
act (e.g. the removal of an object from a lessor and 
its return to the lessee) ; 

—the termination or alteration of legal relations 
(e.g. the cessation of legal relations concerning hous- 
ing by means of the resettlement of some parties 
or a change in the term of a given lease); 

—imposition of a fine or penalty on the violator 
who has caused losses or damages as in the majori- 
ty of civil law contracts; and 

—other means as stipulated by the law (e.g. for 
a debtor’s failure to fulfill his obligation to perform 
some work the creditor has the right to perform 
such work himself at the debtor’s expense). 

All such measures itemized in the law are ap- 
plied for the defense of violated property rights, but 
not all of them are suitable for the defense of non- 
property personal rights. 

Thus, personal rights, once violated, cannot be 
rehabilitated by compensation for losses, since these 
rights cannot be appraised financially, as indicated 
above. Soviet legislation does not grant parties whose 
non-property rights have been violated the right 
to collect for losses; but if the violation of personal 
rights is combined with the violation of property 
rights, collecting for losses is possible. For example, 
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when a copyright has been violated the law calls 
for the reparation of the personal right of the auth- 
or and the compensation for material losses. If 
some party injures another’s health, the guilty par- 
ty is obligated to compensate the victim for earn- 
ings foregone as a result of his or her injury. 

Other means of defense are applicable only to 
certain and not all violations of personal rights. 
For example, the return to a condition existing prior 
to the violation of a right is possible in the defense 
of someone’s honor, but is certainly not always pos- 
sible in the event of injury to someone’s health. 
Specific means of defense, as stipulated by law, 
for different kinds of personal rights will be reviewed 
in the chapters which follow. 

Art. 6 of the Fundamentals of Civil Legislation 
and the corresponding articles of the Union repub- 
lic civil codes specify that civil rights are to be de- 
fended, in the established procedure, by the court, 
arbitration, or mediation board, and comrades’ 
court, trade union and other social organizations; 
in certain special cases the law calls for civil rights 
to be defended administratively. 

The jurisdiction of these organizations and courts 
involved in the defense of civil rights is dis- 
cussed in Chapter VII of this book. Here we only 
want to emphasize that the fundamental and most 
characteristic place where civil rights are defend- 
ed is the court, Defense in the court is also the most 
desirable defense due to the precise legal regulation 
of the trial, the democratic nature of court proce- 
dure and its accessibility to the public. The judicial 
procedure of considering the cases guarantees the 
defense of rights once they have been violated and 
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prevents future violations. The public trial has a 
public resonance of significance: the very fact that 
some state official or individual citizen has been 
made legally responsible affects not only the guilty 
party, but others as well, forming public opinion, 
convincing the public to be careful and respectful 
of other citizens’ personal rights and interests. 

The Constitution of the USSR stipulates that “Cit- 
izens of the USSR shall have the right to protec- 
tion by the courts against encroachments on their 
honor and reputation, life and health, and personal 
freedom and property” (Art. 57). “Actions by of- 
ficials that contravene the law or exceed their pow- 
ers, and infringe the rights of citizens, may be 
appealed against in a court in the manner prescribed 
by law” (Art. 58). 

Personal non-property 
rights enjoy enhanced le- 
gal protection by the state as expressed in the non- 
applicability, as a rule, of the statute of limitations 
to the violation of such rights. 

Limitation of actions is the time period during 
which violated rights may be defended. According 
to the law, the time begins to run at the moment 
a person discovers or should have discovered the 
violation of his right, and continues for three years 
in cases where one or both parties to the suit are 
individual citizens and one year when both parties 
to the suit are state, cooperative, or social organi- 
zations, 

Six-month-time limits are also established for 
certain disputes (e.g. disputes about the quality of 
products or goods, the imposition of a fine or pe- 
nalty, etc.) 


Statute of Limitations 


32 








If the time limit expires for good reason, it can 
be reestablished, prolonged or suspended. The ex- 
piration of this period without good reason before 
the filing of a suit is valid grounds for the dismis- 
sal of an action (Arts. 78-91, CC RSFSR). 

These rules govern suits concerning property 
rights. However, the statute of limitations is gener- 
ally not applicable to cases arising in the defense 
of personal non-property rights (Art. 90 CC 
RSFSR) except those cases as specifically stipulat- 
ed by the law (the statute of limitations is applied 
to cases involving compensation for losses as a re- 
sult of an injury, and in disputes on the rights of 
inventors). Therefore, a suit filed for the defense 
of infringed personal non-property rights may be 
heard by the court at any time, regardless of when 
such rights were violated (Art. 81, GG RSFSR). 

The following chapters 
of this book are dedicated 
to an analysis of the de- 
fense of particular personal non-property rights. 

We shall now discuss two major juridical cate- 
gories which participants in social legal relations 
enjoy and which are, on the one hand, very im- 
portant general personal rights, and on the other 
hand, an essential prerequisite for existence of all 
other rights and obligations. These are the passive 
and active civil capacities. 

These categories are defined by law in Art. 8 
of the Fundamentals of Civil Legislation: passive 
civil capacity is the ability to have civil rights and 
duties. It begins at birth and ceases at death. Pas- 
sive capacity is equally recognised in all citizens. 

To have passive capacity is to have the oppor- 
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tunity to enjoy all rights and duties in accordance 
with existing legislation in force. Citizens of the 
USSR enjoy in full the socio-economic, political 
and personal rights and freedoms proclaimed by 
the Constitution of the USSR and by Soviet laws 
(Art. 39). Citizens of the USSR are obliged to ob- 
serve the Constitution of the USSR and Soviet laws 
(Constitution of the USSR, Art. 59). 

All citizens have the same capacity to enjoy 
rights as stipulated by law, regardless of their age, 
health, sex, occupation, property status, race, na- 
tionality or other factors. 

All people enjoy passive capacity. A person can- 
not be fully deprived of his passive capacity; other- 
wise, he would not be able to participate in social 
relations and would turn into a “talking thing”. 
Only in certain cases, strictly limited by the law, 
may a person’s passive capacity be partially limited 
(but not annulled in full). For example, according 
to a court’s sentence on a criminal charge, a con- 
victed party can be deprived of the right to work 
in certain, clearly defined positions. 

Thus, passive capacity is the universal, equal op- 
portunity for all citizens to enjoy rights and obliga- 
tions as established by the law. 

Legal norms form abstract behavior rules contain- 
ing authorizations and prohibitions, rights and ob- 
ligations. Legislation is the source of law, its norms 
are addressed to an unspecified number of people 
and reflect the general scale and model of behavior, 
desirable or obligatory for all. In this sense, the le- 
gislative norms form objective law. 

On the basis of and in accordance with the norms 
of objective law, citizens may acquire individual 
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rights and obligations which, as they belong to par- 
ticular subjects, are subjective rights and obliga- 
tions. ‘Thus, according to the law, citizens may pos- 
sess their own homes on the basis of the right to 
hold personal property. The right to have one’s 
own home is an objective right, belonging to all cit- 
izens as an element of their passive capacity. But, 
for various reasons, not all citizens possess their own 
homes and, in consequence, not all of them enjoy 
the subjective right to possess their own home. Such 
a right arises only due to a particular juridical 
fact: the sale and purchase of a home, the inheri- 
tance of a home, and so forth. A particular citizen, 
owning a particular home, enjoys the subjective 
right to possess his own home. Consequently, the 
subjective right is the existing concrete right. 

For the acquisition of a subjective right it is es- 
sential that, first, such an opportunity be established 
in the norms of objective law and that, second, 
the particular citizen enter the corresponding legal 
relation (sale and purchase, rent, contract, etc.). 

Only those citizens who enjoy active capacity may 
enter into legal relations. 

Active civil capacity is the citizen’s capacity, us- 
ing his own actions, to acquire rights and incur ci- 
vil obligations for himself. This capacity arises in 
full when citizens reach majority (18 years of age). 
The concept of active capacity includes the capaci- 
ty to bear responsibility for actions committed or 
omitted which violate the law. 

Active capacity can be enjoyed by persons with 
a sufficient level of consciousness capable of acting 
logically. Persons not capable, due to their age or 
mental impairment, of acting consciously and re- 
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sponsibly are declared fully or partially lacking ac- 
tive capacity. 

Accordingly, all citizens enjoy passive capacity, 
but not always do all citizens enjoy full active ca- 
pacity. Full active capacity is granted to each citi- 
zen when he or she reaches 18 years of age. 

Full active capacity, under family law, also be- 
gins at the time a citizen reaches 18 years of age. 

The labor active capacity, that is, the legal pos- 
sibility of entering labor relations, begins at the age 
of 16 and in certain cases, with the permission of 
trade union bodies, at the age of 15. 

Criminal law considers 16-year-olds legally re- 
sponsible, and persons 16 or older must therefore 
serve sentences for crimes they have committed. For 
some (few) crimes, 14-year-olds are considered le- 
gally responsible. 

Persons under the age of 15 or persons suffering 
mental illness of feeblemindedness are declared to 
be fully without active capacity. Persons under the 
age of 15, however, may independently enter mi- 
nor transactions such as the purchase of school sup- 
plies or the deposit of money in a credit institution. 

Persons from 15 to 18 years of age have partial 
active capacity for entering civil rights relations. | 
They may independently enter small scale everyday | 
transactions (for small sums), dispose of their earn- 
ings or stipends, exercise their copyrights and in- 
ventor’s rights, deposit money in credit institutions 
and they bear responsibility for damages they in- 
cur (for more detailed discussion of this point, see 
Chapter IV below). 

The court may limit the active capacity of a citi- 
zen who, in consequence of the improper use of 
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alcohol or narcotics, puts his family in dire finan- 
cial straits. 

Inasmuch as all citizens enjoy passive capacity 
from the moment of their birth, all citizens enjoy 
rights, but citizens enjoying full active capacity ac- 
quire rights and obligations independently, by means 
of accomplishing various legal acts. 

Citizens who do not enjoy active capacity may 
enjoy various rights, but they acquire such rights 
by means of the efforts of other persons who do 
enjoy full active capacity, such as their parents or 
guardians. For example, a young child can have the 
right to possess his own home, coming to possess 
a home through inheritance, but his parents and 
guardians must take legal steps in a notary office 
to accept this inheritance in his behalf. 

Citizens with partial and limited active capacity 
may make transactions with the permission of their 
parents or trustees. Thus, the representatives of 
those citizens without active capacity, their parents, 
guardians, and trustees, act on behalf of these cit- 
izens, while citizens with partial and limited active 
capacity acquire rights with the assistance of 
their trustees (on guardianship and trusteeship see 
Chapter VI below). 

The concept of active civil capacity is most sig- 
nificant for property relations (the potential to en- 
ter into various property transactions and contracts) 
but at the same time it is valuable for relations of 
a personal, non-property nature. 

Let us remind the reader that passive capacity 
is the abstract potential of all citizens to enjoy rights 
from the moment of their birth, but real, subjective, 
personal spiritual rights, as a rule, are already 


37 











enjoyed at birth, although citizens at birth do not 
enjoy active capacity, and citizens enjoy these 
rights without the help of representatives such as 
parents, guardians, or trustees. | 

Specifically, citizens enjoy such personal rights | 
as the rights to life, health, honor, reputation, pri- 
vacy, and copyright, regardless of whether or not 
they enjoy active capacity. Children do not need 
active capacity to enter family legal relations with 
their parents. 

Other personal non-property rights are accorded 
citizens when they reach the age of 18 or are sim- 
ply not granted at all. For instance, citizens get the 
right to marry when they reach the age of 18; per- 
sons declared judicially to be lacking active capa- 
city do not have this right at all (they may receive 
it only if they recover from mental illness and the 
court accordingly declares that they have recovered 
active capacity). The reduction of the age of 
active capacity is typical of family law. Thus, to 
change the surname or nationality, to adopt a child 
it is essential to have the child’s consent if the child 
is 10 years of age or older; by special decision of 
the Soviet of People’s Deputies the marriage age 
may be lowered (but not by more than two years), 
and in such a case a person may marry before he 
or she reaches the age of 18. 

Active capacity in personal civil and family re- 
lations bears an obligatory significance for the de- 
fense of personal rights. If the rights of citizens 
with active capacity are violated, such citizens en- 
gage in the defense of their rights independently, 
filing suit on their own behalf; those lacking active 
capacity cannot speak in court and their repre- 
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sentatives (parents, guardians, trustees) defend 
their personal rights in court and in other establish- 
ments. 

Not only private citizens but juridical persons 
also enjoy active and passive capacities. As distin- 
guished from private citizens, for whom passive ca- 
pacity and active capacity do not materialize simul- 
taneously, juridical persons, after they have been 
organized, simultaneously acquire passive and ac- 
tive capacities. As we will see later, juridical per- 
sons can participate in property and personal non- 
property relations. For example, juridical persons 
can own certain author’s rights and can be respon- 
sible for the violation of citizens’ personal interests 
and so forth. 








CHAPTER Il 


THE PROTECTION OF HONOR, 
DIGNITY, AND NAME 


The Concepts of Honor and Dignity. Conditions for the 
Defence of Honor and Dignity. Parties to Suits for the De- 
fense of Honor and Dignity. Means of Defence and Periods 
for Execution of Court Judgments. The Correlation Be- 
tween Criminal and Civil Law Defense of Honor and Dig- 
nity. The Right to a Name. 


Every person is charac- 
terized by personal quali- 
ties of honor and dignity. 
Honor is society’s opinion of an individual, the mea- 
sure of a citizen’s social and spiritual qualities as a 
member of society. Society’s appraisal of a given indi- 
vidual depends first of all on the individual himself, 
since this opinion is formed on the basis of the indi- 
vidual’s behavior, his actions and his attitude toward 
the interests of society, the state, the work collective, 
and other individuals. 

A citizen’s behavior and his actions are constantly 
under review at work, in the family, in daily life, 
and as he participates in political, economic, and 
cultural life. Using the socialist community’s stan- 
dards of good and evil, fairness, and humanism, so- 
ciety judges each individual by his behavior, form- 
ing opinions of his morals and ethics as he interacts 
with other members of the society or the collective 
in which the given individual works, 
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In this way a person forms his self-image and 
his internal world, his position, and other citizens, 
and collectives appraise him from the outside, 
judging, among other things, such qualities as his 
honor. 

Every individual has a sense of honor as an 
integral part of his personality. Different people are 
evaluated differently by society as a whole. Society’s 
evaluation of a given person can change, depending 
on the actions and behavior of that person, but ev- 
ery person still enjoys a sense of honor. 

Individuals are aware of their position in society 
or within their collective; every individual has self- 
respect and demands the respect from others. This 
internal self-appraisal of one’s own capabilities, ta- 
lents, world view, and their societal significance are 
the dignity of each individual. Every individual re- 
alizes his place in society and this in many ways ac- 
counts for his actions; hence society is not indifferent 
to the individual’s self-image. 

Every individual is characterized by consciousness 
and self-consciousness as well as his own dignity. Ev- 
ery person’s moral and ethical self-appraisal is indi- 
vidual; it may or may not coincide with society’s ap- 
praisal of the given person. 

Honor, as a social criterion of the individual, and 
dignity, as an intrinsic individual criterion, can be 
adequate or inadequate on the whole. Nevertheless, 
honor and dignity personify the individual and are 
inalienable from him, comprising his most important 
spiritual interests. 

Honor and dignity characterize the individual and 
reflect specific social relations between the individual 
and the society. Therefore, honor and dignity bear 
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much social significance and are protected by the 
law against all violations. 

According to Art. 57 of the Constitution of the 
USSR Soviet citizens have the right to the court’s 
defense against encroachment of their honor and dig- 
nity. 

Citizens’ honor and dig- 
nity are protected by ci- 
vil law. The Fundamen- 
tals of Civil Legislation establish, in Art. 7, that cit- 
izens have the right to sue by law for retraction of 
statements defamatory to their honor and dignity, 
where the person circulating such statements fails 
to prove them to be true. 

From the law it follows that each citizen’s honor 
and dignity are subject to the court’s defense if they 
are violated by means of circulation of false rumors 
demeaning to the spiritual qualities of the given citi- 
zen. Accordingly, three conditions are essential pre- 
requisites for pressing a suit for the defense of one’s 
honor or dignity: information should be demeaning 
or defamatory in nature, it should be false, and it 
should be circulated. 

Let us examine each of these conditions. 

The first condition is that information must be de- 
meaning or defamatory to the honor or dignity of 
a given person, compromising him in public opinion, 
in the eyes of his collective or other individual cit- 
izens from the point of view of the observance of 
the laws, rules and morals of socialist community life. 
Such information may relate to particular beha- 
vior on the part of the given citizen and to his char- 
acterization (public appraisal). In other words, such 
information must concern the commission or failure 
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to commit some specified actions and show whether 
or not this person has certain moral qualities. For 
example, a citizen could be falsely accused of violat- 
ing standards of behavior at work, in public, at home, 
with respect to members of his family or others, 
of committing some criminal act, of committing slan- 
der, of being an alcoholic, of acting dishonestly, or 
of being unable to fulfill his obligations. 

As an objective category, honor is formed in ac- 
cordance with the conscious and willing behavior of 
a given individual. Therefore, the judgment of a per- 
son’s qualities which do not depend on his will or 
consciousness cannot be grounds for a suit for de- 
fense of one’s honor and dignity. For instance, if it 
is said that a particular person has no musical ear 
or has some physical defect, this may be unpleasant 
but in no way provides grounds for a suit for the 
defense of one’s honor or dignity. Defamatory infor- 
mation must concern concrete facts and/or acts 
which compromise a citizen but which are not in 
themselves such judgments as “he wrote an uninterest- 
ing book”, “he is a weak student”, “he is a bad ar- 
tist’’, and so forth. 

Let us examine some examples. 

Plaintiff M., in a people’s court in Minsk, brought 
suit against the editorial board of the magazine Ener- 
getika to force the respondent to publish a retraction 
of information published in two articles in which the 
plaintiff’s scholarly works were described as incor- 
rect. The court mistakenly took cognizance of the 
case. During the court’s hearing it became clear that 
the dispute at hand did not involve questions of ci- 
vil law, but of science. The case was dismissed. 

A regional newspaper published an article inform- 
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ing readers that P. was a villainous poacher. P. 
pressed a suit for a retraction of this information. 
The people’s court took cognizance of the case and 
investigated it in a trial. 

The second condition for a case to be heard, ac- 
cording to Art. 7 of the Fundamentals of Civil Leg- 
islation, is the falsity of information circulated about 
a citizen, the lack of truth. The honor and dig- 
nity of a given citizen are damaged under exactly 
such circumstances, when the information circulated 
about him is utterly false. If the information is un- 
pleasant but is an accurate representation of reality, 
then its circulation does not indicate that somebody 
has damaged the given citizen’s honor and dignity, 
although it could mean that the particular citizen 
himself damaged his own dignity with his own be- 
havior. 

During the court’s hearing the plaintiff must prove 
the fact of the circulation of defamatory informa- 
tion but he is not obliged to prove that such infor- 
mation is false; the proof of the truth of such infor- 
mation is the burden of those who circulated it. If 
the respondent cannot prove the truth of the infor- 
mation, the court finds for the plaintiff. 

The editorial board of a newspaper published an 
essay informing readers that M. used his position at 
work for personal ends. M. turned to the court, su- 
ing for the retraction of such information. The edi- 
torial board could not prove the truth of the mater- 
ial it had published: the authors of the essay did not 
appear in court. The court found for plaintiff M. 

Unproven defamatory information is recognized 
false because every citizen is considered deserving no 
reproach, unless trustworthy evidence has been estab- 
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lished to the contrary. Soviet courts strictly observe 
the presumption of honesty of citizens. 

The validity or invalidity of information is deter- 
mined by the court as a whole, not by a sole judge 
personally when the action is brought. If this rule 
is violated, the rider of the judge is annulled. 

A people’s judge in the Magadan Region refused 
to hear a case brought by schoolteacher E. Plaintiff 
demanded the retraction of information spread by 
the director of his school at a meeting of the local 
trade union committee. Plaintiff claimed the direc- 
tor spoke falsely about plaintiff’s immoral behavior 
and, specifically that plaintiff beat his wife. The judge 
refused to hear the case, stating that the director’s 
speech was constructive criticism and that the facts 
contained in the speech corresponded with reality. 
The Magadan Regional Court overruled this deci- 
sion, finding that the truth or falsity of the informa- 
tion should have been determined in court, not by 
the judge personally. The case was sent to the peo- 
ple’s court for trial. 

If, as according to the law, a competent organ es- 
tablishes the validity of information in question, then 
there are no grounds for a court hearing. 

Husband and wife A. (residents of the Moscow 
Region) brought suit in a town people’s court against 
the editorial board of a local newspaper for the 
retraction of information published in an article in 
the newspaper. The article stated that plaintiffs had 
violated rules of socialist community life. The pub- 
lished facts were established as valid and true in a 
decision made in a comrades’ court. The judgment 
of the comrades’ court was upheld by the local com- 
mittee of the trade union to which plaintiffs had also 
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complained. In accordance with Art. 129 of the Ci- 
vil Procedure Code of the RSFSR, the judge of the 
people’s court refused to hear the case, since the 
comrades’ court had already decided it: plaintiff and 
respondent were the same parties, the dispute be- 
tween them was the same, and the grounds were the 
same. 

The third condition for the filling of a suit to re- 
store one’s honor and dignity is the circulation of un- 
true, defamatory information. 

By the term “circulation” it is understood that in- 
formation is passed on to a third party or several 
persons or to an unspecified number of persons. In- 
formation passed on to only one person, to precisely 
that person whom such information concerns, does 
not constitute circulation, for a private conversation 
can in no way influence, including negatively, pub- 
lic opinion of the honor of a given individual. 

There are many means of circulating information: 
in writing, in speech, in official and unofficial cir- 
cumstances. Written dissemination is understood to 
mean publication in the press, in letters, in applica- 
tions, complaints, in documents issued by organiza- 
tions and their officials, and so forth. Publication is 
the placement of information in an article, note, es- 
say, or report in any newspaper, magazine, or other 
organ of the press, including all newspapers, maga- 
zines and other publications on the all-Union level, 
the republican level, or the local level, wall newspap- 
ers posted in enterprises, establishments, and organi- 
zations, whether typed on a typewriter or written out 
in longhand. 

Oral dissemination of information can take place 
at meetings, gatherings, councils of state agencies and 
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social organizations, or privately by person to per- 
son at work, school, home, or in other locations. 
In the examples given above, information was cir- 
culated in written form in newspapers and maga- 
zines. In legal practice one finds cases in which infor- 
mation damaging to an individual’s honor and dig- 
nity was circulated orally in speeches at workers’ 
meetings in an enterprise or in a work team, at a 
trade union committee meeting, etc. 
f : There are two parties 
fie Detesce"c Himes gad to legal relations and civil 
Dignity cases: the victim-plaintiff 
and the infringer respon- 
dent. Several persons may constitute each party. For 
instance, in the example above concerning the de- 
fense of honor and dignity of spouses A., both husband 
and wife spoke out in court as plaintiffs in the case. 
The respondent may also be more than one person. 
For example, the Plenary Session of the Supreme 
Court of the USSR noted that if a suit is brought 
for the retraction of information published in the 
press, both the author of the piece and the press 
organ (the editorial board or publishing house) must 
participate as respondents. If the court finds for the 
plaintiffs in such a case, both the author and the edi- 
torial board or publishing house are obliged to re- 
tract false information defaming plaintiff's honor.‘ 


“See Resolution of the Plenary Session of the Supreme 
Court of the USSR “On Application of Art. 7 of the 
Fundamentals of Civil Legislation of the USSR and the 
Union Republics on the Defence of the Honor and Dignity 
of Citizens and Organizations in Legal Practice”, December 
17, 1971, Bulletin of the Supreme Court of the USSR, No. 
1, 1972, Item 12. 
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Not only individuals, but organizations can file 
suits as plaintiffs to defend their honor and digni- 
ty, as these qualities are inherent not only in indi- 
viduals but also in organizations as collectives inter- 
ested in a high public evaluation of their activity. 

Thus, in 1978, the State Committee of the Council 
of Ministers of the USSR for Television and Radio 
Broadcasting filed a suit against the American news- 
paper correspondents Harold Piper of The Baltimore 
Sun and Craig Whitney of The New York Times be- 
cause they published false information in their news- 
papers about a trial broadcast on Soviet television. 
In their articles, respondents asserted that the broad- 
cast was a “composite” edited together from various 
fragments by Soviet television technicians. The case 
was heard in a Moscow city court, according to Art. 
7 of the Fundamentals of Civil Legislation, on the 
defense of the honor and dignity of the USSR State 
Committee for Television and Radio Broadcasting. 
The American journalists sent written explanations 
to the court but did not themselves appear for the 
trial. 

The court investigated the explanations of the 
plaintiff’s representative, the depositions from the re- 
spondents, the articles of the correspondents, a video 
recording of the television broadcast, and heard the 
testimony of the accused whose trial had been broad- 
cast. The accused declared that the television record- 
ing was made with his consent and completely and 
fully corresponded to what he had said in court. 

On the grounds of these data the Moscow city 
court found for the plaintiff, declaring that infor- 
mation published in the American newspapers was 
injurious to the honor and dignity of the USSR State 
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Committee for Television and Radio Broadcast- 
ing. The court obliged the respondents to publish re- 
tractions with five days’ time in the same American 
newspapers or in the Soviet press and required them 
to pay the legal costs associated with the case. 

The respondents did not do as the court ordered 
and a fine was imposed on them. Later the Moscow 
city court ordered to terminate the further actions 
for the execution of the court judgment, since the 
trial had been sufficiently discussed in the Soviet and 
foreign press.” 

In practice, enterprises, establishments, and orga- 
nizations rarely file claims as plaintiffs in such cases. 
In the majority of such cases the victims-plaintiffs 
are private citizens. 

As explained above, when defining the concept of 
honor and dignity, these qualities are inherent in 
those who act consciously. A child does not act con- 
sciously and, therefore, information circulated about 
him more often than not is injurious not to the child’s 
honor, but to the parents’ honor, who themselves 
bring suit. 

Minors, however, that is, persons under the age of 
18, may still be sufficiently mature to have the ne- 
cessary degree of spiritual development to suffer inju- 
ry to their sense of honor and dignity. In such cases, 
parents may appeal to the court for the defense of 
the child’s honor and dignity as representatives of 
his interests. For instance, a mother can file suit to 
defend the honor and dignity of her 17-year-old 
daughter, about whom false rumors were circulated 
concerning her moral behavior. 


* See Izvestia, June 28, July 19, August 19, 1978. 
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In this and other similar cases, the circulation of 
false defamatory information about one person can 
injure the honor and dignity not only of that one 
person, but of others as well, e.g. the members of 
his family. 

By law, every interested party has the right to ap- 
peal to the court in the established manner for the 
defense of a violated or disputed right or interest 
protected by the law (Art. 5 of the Fundamentals of 
Civil Procedure of the USSR and the Union Repub- 
lics). Family members are, of course, interested in 
the restoration of the honor of one of the members 
of their family and thereby the interests of all mem- 
bers of the family. 

Every citizen has the right to bring suit for the 
defense of the honor and dignity of a deceased per- 
son. Thus, a son sued for the retraction of false in- 
formation published in a book concerning the colla- 
boration of his late father with the occupying for- 
ces during the Second World War. The satisfaction 
of the suit meant the rehabilitation of the honor 
and dignity of the deceased father and his son. 

Respondents may be both private citizens and 
juridical persons in such cases. A private citizen-re- 
spondent is a party directly disseminating false infor- 
mation defaming others. Juridical persons become 
respondents disseminating such information in do- 
cuments originating in establishments, enterprises, 
organizations, and in published materials. 

We have already noted that should a suit be 
brought for the retraction of information published 
in the press, the author and the organ of the press 
(whether an editorial board or a publishing house) 
are named as respondents. If information was pub- 
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lished under a pseudonym or anonymously and the 
editorial board or publishing house does not give the 
real name of the author of the publication, then the 
editorial board or publishing house, ie. a juridical 
person, becomes the sole respondent in the case. If 
the court finds for the plaintiff its judgment for re- 
traction can be imposed on the author and the edi- 
torial board or on the editorial board alone. 
Publishing houses and editorial boards of district, 
regional or national newspapers are juridical per- 
sons, that is, they enjoy civil passive capacity: they 
own property and, in their own name, can acquire 
property and personal rights and obligations, become 
plaintiffs and respondents in court and arbitration, 
and can maintain their own bank accounts. They 
can appear in court as respondents or plaintiffs in 
cases concerning the defense of honor and dignity. 
The editorial boards of newspapers published by 
establishments, organizations, and enterprises, as a 
rule, are not juridical persons and in cases being 
heard by the court they cannot be named as respon- 
dents. Therefore, when a suit is filed concerning the 
publication of libelous material in such newspapers, 
the authors of relevant articles and the agency pub- 
lishing the newspaper, that is, the establishment, or- 
ganization or enterprise, are named as respondents. 
The problem of the retraction of information con- 
tained in written character references signed by sev- 
eral persons—by the manager of an establishment, 
organization or enterprise and by the representatives 
of the social organizations in the given establish- 
ment—is solved in a similar way. Persons signing the 
given reference and the establishment, organization 
or enterprise itself may all be named as respondents. 
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In the above mentioned 


Means of Defense and : 
Periods for Execution elution of the Plenary 


of Court Judgments Session of the Supreme 
Court of the USSR dated 
December 17, 1971 it is stipulated that when the 
court finds for the plaintiff it is obliged to determine 
the means of retraction of defamatory information 
declared by the court to be false and the date by 
which such retraction is to be made. In the Law it- 
self (Art. 7 of the Fundamentals of Civil Legisla- 
tion) two means of retraction are established for two 
kinds of cases: where statements defamatory to the 
honour and dignity of a citizen or organization are 
circulated through the press they must, if found un- 
true, be retracted in the press as well; if statements 
found untrue and defamatory to the citizen’s honour 
and dignity are contained in a document issued 
by an organisation, the said document shall be 
replaced. 

The courts adhere strictly to these rules of the 
law. 

The Klaipeda people’s court (in the Lithuanian 
Republic), having heard the case of K. vs. G. and 
O. about the retraction of defamatory information 
contained in a written character reference, declared 
such information regarding the theft of both state 
and personal property to be false, and ordered the 
respondents to write another reference excluding such 
insinuations. 

A district newspaper published a small article in 
which it was written that some automobile drivers, 
including citizen S., have a barbaric attitude to the 
environment; they drove into trees, destroying them, 
and rode over seeded areas and meadows, ruining 
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crops and hay. S. appealed to the court, bringing suit 
for the defense of his honor and dignity. The peo- 
ple’s court (in the Sverdlovsk Region) declared the 
published information to be false and obliged the 
editors of the newspaper and the article’s author to 
publish a retraction, indicating the date by which 
the respondents were required to publish such retrac- 
tion. 

The law does not determine other means of retrac- 
tion of defamatory information. It is clear that the 
means of retraction should be adequate, as far as 
it is possible, to the dissemination of the same in- 
formation, that is, the nature of the retraction should 
correspond to the nature of the dissemination 
of the defamatory information, ie. it may be oral 
or written. 

Thus, when the courts find for the plaintiff in 
such cases, they usually oblige respondents to make 
a public apology to the victim-plaintiff in the same 
auditorium, collective, or at the same meeting, where 
false defamatory information about him was first 
disseminated. If the dissemination was of a written 
nature, the courts order respondents to write a new 
letter or declaration retracting defamatory informa- 
tion to the same establishment, organization or state 
official who or which received the original letter or 
declaration containing such false information. 

In all cases, regardless of the means of retraction, 
the court imposes a time limit and setting for the 
respondents’ retraction. The sooner the retraction 
is made, the faster the victim’s honor is restored and 
the greater becomes the educative significance of the 
court’s decision. The time limit imposed by the court 
must be realistic and feasible. 
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Thus, retraction in a newspaper or magazine must 
be made in the issue immediately following the court’s 
decision; public oral retraction must be made 
at the next such meeting following the court’s de- 
cision, and so forth. 

A people’s court obliged respondent A. to apolo- 
gize in public within one month’s time to Sh. for 
groundlessly accusing Sh. of immoral behavior in 
front of a group of citizens of the village in which A. 
and Sh. lived. 

For failure to perform the court’s decision bear- 
ing full force of the law, the court may impose a 
fine. According to Art. 406 of the Civil Procedure 
Code of the RSFSR a fine of up to 50 roubles may 
be imposed in such cases and such money becomes 
state income. Payment of a fine does not release a 
party from performing the court’s decision. There- 
fore, with the imposition of a fine the court estab- 
lishes a new deadline for retraction. 

For successive and repeated failure to comply with 
the court’s decision by the time established by the 
court, the court may impose another fine, but the 
total sum of fines cannot exceed 300 roubles. 

A people’s court in the Murmansk Region ordered 
M. to apologize to Z. at a work team meeting in 
the presense of persons who had earlier heard false 
defamatory information about Z. The respondent 
did not comply with the court’s decision and, accord- 
ingly, the court levied three fines, each for 50 rou- 
bles. 

The court’s decision for the plaintiff in and of 
itself restores his honor and dignity, but all parties 
who read or heard defamatory information later de- 
clared by the court to be false do not always come to 
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court to hear the case in question and how the court 
rules on it. Moreover, failure to comply with the 
court’s decision not only means the failure to reme- 
dy damage already done; failure to comply also means 
contempt of court. In such cases when the court 
imposes a fine on the respondent it also discusses the 
question of changing the means and manner of ful- 
filling the court’s decision. 

For example, according to the judgment of a peo- 
ple’s court (in the Gorky Region) respondent M. 
was obliged to retract in writing information disse- 
minated at N.’s work place in which she falsely ac- 
cused plaintiff of the theft of the property. The re- 
spondent did not comply with the court’s decision. 
The court, fining the respondent, recommended to 
the management of the establishment where plaintiff 
was employed, that management publish a retraction 
on its wall newspaper. 

The court extracts payment of legal fees associat- 
ed with the case in question from the party against 
whom it decides. 

Thus, in the suit of A. vs. Zh., for the defense of 
A.’s honor and dignity, it was necessary to carry out 
a handwriting examination by experts and summon 
several witnesses. Since the court later found for the 
plaintiff, the respondent was obliged to defray the 
costs of the expert examination and the subpoena of 
the witnesses. 

Let us once again remind the reader that the sta- 
tute of limitations does not apply to cases concerning 
the defense of honor and dignity. This means that 
a suit may be brought and must be investigated by 
the court at any time after the dissemination of false, 
untrue information. 
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Hearing a civil case, as 

The Correlation Between prescribed in Art. 7 of 

Criminal and Civil Law ‘the Fundamentals of Civil 

Dignity Legislation, the court or- 

ders that the infringed 

honor and dignity must be restored accordingly, re- 

gardless of the guilt of the person (natural or 

juridical) who has disseminated the false informa- 

tion. The honor and dignity of a victimized citi- 

zen must be restored regardless of whether the 
disseminator acted in good faith or not. 

In some cases the disseminator of information does 
not know or is really confused about the truth of 
information about some other person. For example, 
an article in a newspaper concerning a particular 
person’s unworthy behavior may have been written 
on the basis of a negative reference about him, 
signed by the heads of the management and social or- 
ganizations of an establishment. The court, neverthe- 
less, obliges to retract false information not only the 
parties who signed this reference but also the auth- 
or of the newspaper article despite the fact that 
he was misled and there is no guilt in his actions. 

In a local paper an article was published concern- 
ing T.’s immoral behavior on and off the job. His 
name and patronymic were not mentioned. How- 
ever, at the same enterprise where T. worked there 
was one other person with the same surname and 
readers of the newspaper could, therefore, relate the 
information in the article to either of the two in- 
dividuals. In this case, the second man with the same 
surname has the right to defend his honor and 
dignity by demanding that the author of the article 
and the newspaper clarify who was being criticized, 
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even though in this instance honor and dignity were 
injured unintentionally. 

Thus, in civil law, every citizen can defend his 
honor and_ dignity when these are injured intentio- 
nally and unintentionally by other parties. 

Sometimes a person’s honor and dignity are dispar- 
aged intentionally, in especially gross, cynical and 
dangerous forms. In such instances, the guilty per- 
son may be made criminally responsible for his in- 
sult, slander, or libel according to Arts. 130 and 131 
of the Criminal Code of the RSFSR and the rele- 
vant articles of the other Union republic criminal 
codes. 

An insult is premeditated damage to a citizen’s 
honor and dignity expressed in a vulgar form (Art. 
131 of the Criminal Code of the RSFSR). Such an 
insult may be made orally or in writing. The insult 
is considered vulgar if the negative appraisal of an 
individual is made in such a cynical way as to vio- 
late the mores of social courtesy. An insult may be 
made in public, in the presence or even absence of 
the victim, but in a way so that the victim is made 
aware of the insult. 

An insult is always and only a premeditated crime 
and is punishable by corrective labor for up to one 
year, a fine up to 200 roubles, or the imposition of 
the obligation to remedy the damage done to the vic- 
tim’s honor and dignity, or a public censure, an in- 
sult may entail the application of certain measures 
by a social organisation (for example, the case may 
be transferred to a comrade’s court). 

Calumny is the dissemination and/or fabrication 
of false rumors defaming another person (Art. 130 
of the Criminal Code of the RSFSR). 
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Calumny is a premeditated crime, usually commit- 
ted for motives of revenge, jealousy, and other base 
emotions. Slanderous accusation of a party of hav- 
ing committed a serious criminal offense is especial- 
ly dangerous. 

Taking into account the corpus delicti and the per- 
sonality of the criminal in a slander case, the court 
may sentence the criminal to up to two years’ cor- 
rective labor, a fine of up to 300 roubles, and up to 
5 years’ deprivation of liberty in especially danger- 
ous cases. 

Thus, the corpora delicti of criminal insult and 
calumny are objectively similar to civil torts as stip- 
ulated by Art. 7 of the Fundamentals of Civil Le- 
gislation: in all cases the object of such breaches of 
the law is the honor and dignity of a citizen which 
have been damaged orally or in writing. 

These criminal and civil infringements are similar 
also because both are initiated by a complaint 
or application of the victim himself (in especially 
malicious cases of calumny the procurator may 
press criminal charges). In both criminal and civil 
procedure the court may issue an order to remedy 
any damage proceedings done to the victim’s 
honor and dignity (i.e. make apologies or retrac- 
tions). 

The fundamental distinction between the criminal 
and civil infringements discussed here consists in the 
subjective side of their corpus delicti: the criminal 
offense is always committed with guilty knowledge, 
while the civil tort may or may not contain guilt. 
Therefore, if the honor and dignity of a citizen are 
violated without guilt by another citizen, the victim 
may appeal only to a court by way of civil proceed- 
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ings, on the basis of Art. 7 of the Fundamentals of 
Civil Legislation. If the disseminator of defamatory 
information knew that such information was false 
while disseminating it (guilty by malice of fore- 
thought), the victim has the right to institute criminal 
or civil proceedings as he chooses. 

In the case of P. vs. R., P. sought to force R. to 
retract her false claim that P. had extorted money 
for a private room in a hotel. The people’s court 
dismissed the case, ruling it was a criminal matter, 
not a civil one. The Supreme Court of the Estonian 
Republic overruled the lower court’s decision, find- 
ing that the latter had no grounds to refuse to hear 
the case according to the plaintiff’s wishes and to 
Art. 7 of the Fundamentals of Civil Legislation. 

A criminal case initiated by a victim does not ne- 
cessarily end in a judgment of conviction. For ins- 
tance, if a court does not establish the guilt in the 
form of intent of the accused to insult or slander the 
plaintiff, the court does not render a judgment of 
conviction. But the refusal to initiate a criminal case 
and the rendering of a judgment of acquittal cannot 
prevent the plaintiff from instituting civil proceed- 
ings in the same case. 

During a hearing the court may pass a rider, in 
addition to its judgment, addressed to, for example, 
an editorial board or publishing house which on more 
than one occasion damaged the honor and digni- 
ty of other citizens. The court passes such a rider in 
order to make such organizations take steps to put 
a stop to this unwelcome practice and discipline the 
parties responsible. 

Thus, the constitutional right of Soviet citizens to 
defend their honor and dignity is effectively protect- 
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ed by the standards of Soviet civil law and other 
branches of law. 

The right to a name is 
an inalienable personal 
right of every person. The procedure for the confer- 
ral of the given name, patronymic and surname and 
for changing such names is established in the norms 
of family and administrative law. But these norms 
regulate only the procedure for changing and 
conferring names, whereas the right to a name 
is considered a personal (non-property) civil 
right. 

Honor and dignity belong to every human being 
and people are personified through their names. Here 
is the implication of the right to a name: it is 
the right to an honest name, in accordance with the 
presumption that each citizen is upstanding, his 
name, unless and until otherwise established in the 
procedure specified by law. 

A specific individual bearing a name may wield 
the most important and most general civil law qual- 
ities—passive and active capacities. It is unthinkable 
that a person could participate in political or pub- 
lic life, in civil turnover, in concluding all sorts of 
deals, or marry without a name. Each citizen of the 
USSR has his or her own given name, patronymic, 
and surname. Thus, the concept of ‘the name” con- 
sists of three parts. 

Every person is conferred a given name upon 
birth; this given name is entered into the Registry 
of Civil Status by the State Registrar’s Office (SRO) 
under the Executive Committee of the district, town, 
township or rural Soviet of People’s Deputies at the 
child’s place of birth or at the parents’ place of res- 
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idence not later than one month after the child’s 
birth. 

Parents are obliged to name their children but the 
choice of each child’s given name is entirely up to 
them, regardless of rules concerning events, rituals 
or the names of relatives and so forth. The SRO may 
recommend a name or advise parents that they have 
made an unfortunate choice, which might make 
the child unhappy in the future, but the SRO may 
not force the parents to choose a name. 

Many Russian given names (for example, Ivan, 
Piotr, Andrei, Boris, Viktor and others) are very 
common and may coincide with the given names of 
other people, but it is much more unlikely that a 
person’s full name, that is, the given name, patro- 
nymic, and surname, will coincide with someone else’s 
full name. 

Each child’s given name is complemented with 
his or her patronymic, a name formed from his or 
her father’s given name. Here the parents have no 
choice: if parents choose the given name Andrei 
for their son and the father’s name is Boris, the child 
will be called Andrei Borisovich. 

The given name and patronymic are complement- 
ed by the surname. The surname is not chosen either, 
but is determined by the parents’ surname. Thus, 
if our hypothetical parents’ surname is Krasnov, then 
the full name of their son would be Andrei Boriso- 
vich Krasnov. 

Just like the child’s given name, his patronymic 
and surname are entered into the Registry of Civil 
Status. 

If parents have different surnames they may choose 
either the surname of the mother or the surname 
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of the father to be the child’s surname. If a child 
is born to a single mother (a woman who was nev- 
er legally married) and the paternity of the child 
is not legally established, the mother may choose the 
child’s given name and patronymic and the child 
is given its mother’s surname. 

The given name, patronymic and surname of a 
person are his for the duration of his life, but in 
certain circumstances they may be changed. 

A citizen may change his given name at his re- 
quest after he reaches the age of 18. A child’s sur- 
name is changed if both parents change their sur- 
names. If one parent changes his or her surname the 
child’s surname may be changed or may remain as 
it was, according to the parents’ agreement. 

A citizen’s surname may be changed upon mar- 
riage. As a rule, people marrying have different sur- 
names. Upon the registration of their marriage each 
spouse may keep his surname or take the surname 
of his or her spouse. Both men and women have the 
right to adopt their spouse’s surname, but most of- 
ten spouses choose the husband’s surname. Upon the 
dissolution of a marriage, former spouses have the 
right to keep their current surnames or to adopt 
their former, premarital, surnames (for more details, 
see Chapter VI). 

The termination of marriage between the parents 
does not necessarily call for the changing of a child’s 
given name, patronymic or surname. However, if 
after a divorce, a child’s mother changes her surname, 
adopting her former surname, she may ask the 
SRO to change the surnames of children living with 
her. 

This rule is provided for in the legislation of all 
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the Union republics (with some small distinctions). 

In order to protect the secrecy of adoption, at the 
request of the foster parent and with the consent of 
the adopted child, when he or she is over 10 years 
of age, the child’s given name, patronymic and sur- 
name may be changed to reflect the names of his 
adoptive family. 

The surname and given name may be changed if 
one spouse requests to have the same name as the 
other spouse or their children, or to return to a pre- 
marital surname, if these questions were not raised 
during the conclusion or dissolution of a marriage, 
if a child wishes to adopt the surname of his tutor 
(if the child was raised by someone other than his 
parents) or if a particular surname or given name is 
difficult to pronounce or does not sound pretty, or 
according to some other valid reasons. 

Without good reason, given names and surnames 
may not be changed, since the unlimited changing of 
names would disorganize social relations and civil 
turnover. This fact in itself once more emphasizes 
the importance of a name in civil law. 

Out of respect for citizens’ names and privacy, 
examples used in this book to illustrate our discus- 
sion do not use full names, but only initials. For 
the same reason we have chosen not to indicate the 
precise place of residence and the exact court involed 
in each case. 

Citizens use their given names, patronymics, and 
surnames while participating in social relations, in- 
cluding juridical relations. There are some spheres of 
social relations where one’s given name, patronymic 
and surname are protected by special provisions, in- 
cluding the right to a name as a distinct specific 
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right belonging to authors of scientific, literary and 
artistic works, and the rights belonging to inventors 
and innovators. 

The concept of an author’s right to a name, its 
content, significance, use, and protection are dis- 
cussed in Chapter V below in this work. 


CHAPTER Il 


THE PROTECTION OF PERSONAL 
INVIOLABILITY 


The Protection of Personal Life. Advocate Secrecy. Secrecy 
of Money Deposits and Notary Deeds. The Confidentiality 
of Adoption. Medical Confidentiality. Privacy of Corres- 
pondence, Telephone Conversations, and Telegraphic Com- 
munications. The Privacy of Letters, Diaries and Notes. 
The Right to One’s Own Likeness. Inviolability of the 
Home. The Protection of Personal Freedom. 





The concept of personal inviolability in its broad- 
est sense includes spiritual interests and rights char- 
acterizing the individual as well as the protection 
and inviolability of the individual. In the narrower 
sense, this concept refers to the protection of the pri- 
vacy of various aspects of the individual’s personal 
and intimate affairs and the inviolability of his per- 
sonal freedom. These questions are reviewed in this 
chapter. 

In socialist society, citi- 
zens’ personal interests 
coexist in harmony with 
the interests of the society as a whole. This combina- 
tion does not exclude but presupposes the existence 
of specific aspects of each individual’s life which are 
free from society’s direct interference. 

The individual freedom of personal life is one of 
the most important components of personal freedom. 
Socialist society grants and respects the freedom of 


The Protection 
of Personal Life 
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the individual citizen, and, accordingly the individ- 
ual’s right to enjoy a personal life. Citizens’ perso- 
nal lives are of social significance inasmuch as eve- 
ty aspect of the individual’s life is at the same time 
a manifestation of the life of the society. 

It is impossible to live within society and be free 
of it. Therefore, within society, it is inevitable that 
some limits be placed on freedom in general and spe- 
cifically on the freedom of personal life. 

The law does not regulate all social relations and 
all aspects of the individual’s life. The state does 
not regulate many aspects of personal life if pub- 
lic interests do not call for such regulation. Relations 
of a deeply personal nature are either completely 
unregulated by the law or the law prohibits the in- 
trusion of third parties into such relations. Thus, 
personal privacy rightfully coexists with manifest so- 
cial relations. Every citizen is guaranteed the pri- 
vacy of his personal life by means of the establish- 
ment and observation of rules which determine the 
limits of individual personal freedom and the limits 
of the interference in the individual’s private 
affairs by other persons, organizations and the 
state. 

It does not mean that private life with its sec- 
rets is absolutely out of public control. People’s be- 
havior in such private affairs is conditioned by the 
nature of social relations, the spiritual maturity of 
the society, and the existing moral and legal stand- 
ards. Even if they do not directly regulate some as- 
pect of the individual’s private affairs, moral and le- 
gal standards nevertheless exert indirect influence on 
these affairs. 

Since the relations arising in the domain of pri- 
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vate life are usually governed by moral norms, it is 
difficult to establish precise legal criteria for private 
life. Nevertheless, some of these relations require 
legal regulation and protection, for this corresponds 
to the interests of both private citizens and the so- 
ciety as a whole. Without legal protection, it would 
be quite difficult to sustain personal life and main- 
tain its privacy. 

Among the legal standards protecting private life, 
the most important are the articles of the Con- 
stitution of the USSR which guarantee the privacy 
of citizens’ correspondence, telephone conversations 
and telegraph communications (Art. 56), and the 
sanctity of the home (Art. 55), and the standards 
of the Union republic civil codes concerning the con- 
fidential nature of personal documents (letters, dia- 
ries, notes) and the right to one’s own likeness, stand- 
ards of other branches of legislation on the privacy 
of personal and intimate life, medical and notary 
confidentiality, the secrecy of adoption, and so forth. 
These standards are designed to provide Soviet cit- 
izens their constitutional right to the protection of 
their personal lives. 

In Chapter II we have 
spoken about the respon- 
sibility for the dissemination of false and defama- 
tory information. In some circumstances the law pro- 
hibits the circulation of information about a person 
which is neither defamatory nor false. This prohibi- 
tion concerns the affairs of an individual considered 
to be personal, private, and intimate. The law spe- 
cifically allows for an exception from the principle 
of public court hearings, established in Art. 157 of 
the Constitution of the USSR. 


Advocate Secrecy 
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The Law on the Bar in the USSR (Art. 7) for- 
bids attorneys from circulating information confid- 
ed to them in connection with the execution of their 
professional duties. Accordingly, attorneys may not 
disseminate information relating to the intimate 
affairs of a participant in a civil or criminal case 
without that person’s consent. 

The public nature of trials means that every cit- 
izen may enter the courtroom and be present there 
during the investigation of any case being heard in 
that court, whether it be a civil or criminal case, 
even if the citizen is not a participant in the given 
trial. The absolute majority of all legal cases are 
heard in public. 

In some cases the law provided for the hearing of 
a case in camera, but, in so doing, all the procedu- 
ral rules must be observed. During sessions of a court 
in camera only those directly involved in the case 
(plaintiff and respondent, the accused, the coun- 
sel for defense, etc.) are present in the courtroom; 
strangers are not admitted. Art. 11 of the Fundamen- 
tals of Civil Procedure and Art. 12 of the Funda- 
mentals of Criminal Procedure call for closed court 
hearings in order to prevent the dissemination of 
information bearing on an individual’s private or 
intimate affairs. 

Usually at the request of the participants of a 
given trial, the court may order that a case be heard 
in camera in order to protect the said participants’ 
rights to privacy, e.g. during a divorce trial or a sex 
crime trial, so that the information and facts reviewed 
in the trial are not widely disseminated. Never- 
theless, in all cases the court’s decision of a civil suit 
is publicly announced. 
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Secrecy of Money The Law on State No- 
Deposits and Notary tary Offices in the USSR 


Deeds and the Statute of State 


Labor Savings Banks stipulate that notaries public 
and savings bank employees must respect the secrets 
of citizens who use their services. 

According to the Law on State Notary Offices in 
the USSR (1973) notaries public are obliged to keep 
all notary deeds confidential. In population centers 
where there are no notary offices, officials from the 
Soviet of People’s Deputies authorized to notarize 
documents are also obligated to keep such documents 
and deeds confidential. 

Citizens in hospitals, on board ships at sea, in ex- 
peditions, in military service, in places of confine- 
ment and so forth, may not have the opportunity 
to find a notary public. Should they need a notary’s 
services for the certification of some document, e.g. 
a will, this document is to be notarized by the head 
doctor, the ship’s captain, the expedition chief, the 
military commander, or the head warden, respective- 
ly. These officials are similarly obligated to main- 
tain the confidentiality of the deeds they notarize. 

The Statute of State Labour Savings Banks of 
the USSR (1977) stipulates the confidentiality of 
information concerning clients and their financial 
operations and savings-bank accounts. 

Information concerning notary deeds or savings- 
bank accounts may be given only to courts and pro- 
curators offices as a consequence of criminal and ci- 
vil proceedings currently in progress, for instance, 
during the division of joint property in a divorce 
case or the imposition of alimony payments (for more 
detail on this topic, see Chapter VI below). 
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koe The law provides spe- 
The Confidentiality cial procedures to main- 
of Adoption 


tain the confidentiality of 
adoption. An adopted child is accorded all the rights 
and responsibilities of a child by birth. For normal 
family life, however, this is not always enough. In 
order to avoid mental anguish, the law establishes 
regulations which guarantee the confidentiality of 
adoption. 

Union republic marriage and family codes stipu- 
late the following steps which may be taken to pro- 
tect the confidentiality of adoption. At the request 
of the adoptive parent, the adopted child may be 
given the surname and patronymic of his adoptive 
family and may even have his given name changed. 
At their request, the adoptive parents may be regis- 
tered as the child’s natural parents in the Registry of 
Births, even though, of course, the adopted child was 
really born to other parents. In both cases, the con- 
sent of the adopted child is required if the child has 
reached ten years of age. Moreover, in order to guar- 
antee the confidentiality of adoption the law stipu- 
lates that adoptive parents may also request that the 
child’s birth records be changed as to the child’s 
place and date of birth (but not by more than six 
months). 

Finally, the dissemination of the fact of adoption 
without the consent of parents and child is punished 
both in administrative and criminal proceedings 
(Art. 124! of the Criminal Code of the RSFSR). 

Art. 42 of the Consti- 
tution of the USSR guar- 
antees that Soviet citizens have the right to health 
protection; this right is ensured by free qualified me- 


Medical Confidentiality ! 
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dical care provided by state health institutions (po- 
lyclinics, hospitals, medical institutes and centers and 
so forth) for medical assistance according to their 
place of residence, of employment, and when neces- 
sary, they may summon a doctor to make a house 
call. In all these instances the patients do not pay 
fees either to the medical establishment or to the 
doctor. 

Usually doctors and patients enjoy relations of a 
confidential nature. The patient believes his doctor 
and in order for the doctor to make an accurate 
diagnosis and prescribe the proper treatment, the 
doctor must know much about the patient’s way of 
life, the nature of his work and rest, relations within 
his family, and so forth. All this information, gath- 
ered from the patient himself and his relatives as 
well as from other sources, including the doctor’s 
own observations, is considered to be confidential. 
Doctors and other medical workers do not have the 
right to pass on such information to third parties. 

Illness is not a shame, but a misfortune, and un- 
fortunately, a very real part of life. Despite the sin- 
cerity and uncompromising character of medical in- 
formation, such information may not be disseminated 
without the patient’s consent. 

The Fundamentals of Public Health Legislation 
of the USSR and the Union Republics provide that 
doctors and other medical workers shall not divulge 
information about a patient’s illness and the details 
of his intimate and family life which they come to 
know in the execution of their professional duties 
(Art. 16). 

The obligation to maintain medical confidentiali- 
ty is included in the oath each doctor swears, “The 
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Soviet Doctor’s Oath”, which was confirmed by de- 
cree of the Presidium of the USSR Supreme Soviet 
on March 26, 1971. 

Exception to this rule may be permitted accord- 
ing to strict interpretation of the law (Art. 16 in 
the Fundamentals of Public Health Legislation) in 
such instances as are determined to be in the public 
interest. Thus, managers of medical establishments 
are obliged to inform the proper health authorities of 
an illness in instances where the health of the popula- 
tion is at stake; where the courts and investigation 
agencies demand such information they are entitled to. 

In the first case it is essential for the prevention 
of epidemics, and for the adoption by the state of 
prompt prophylactic measures. In the second case, 
information about a patient is essential in order to 
establish the truth as regards certain categories of 
criminal offenses so as to deliver a fair judgment, 
acquit or convict a defendant. In both instances, 
confidential information about a given patient, in- 
cluding his surname, may not be made public. State 
agencies privy to such information are obligated to 
maintain confidentiality. 

The question of medical confidentiality has sev- 
eral aspects. 

The first, which we have already reviewed, is reg- 
ulated quite precisely by the law, which prohibits 
the dissemination of confidential information con- 
cerning the patient and his illness. 

The second aspect is the necessity of the doctor 
and other medical workers, for the sake of advances 
in science and technology, to discuss cases with col- 
leagues in medicine and sciences related to it (bio- 
logy, chemistry, genetics and so forth). 
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Unfortunately, medical science is not omnipotent. 
It has to its credit known huge successes, but it has 
also known some failures. The medical establishments 
of many different nations now use new and different 
techniques for making diagnoses and providing treat- 
ment, transplanting organs and tissues, using new 
kinds of medicines. The population must be informed 
about this and about the preparation and execution 
of new experiments. The patient’s right to confiden- 
tiality, however, must not be violated in this case. 
Such information may be disseminated without di- 
vulging relevant names, if patients have not consent- 
ed to it. 

Thus, there is no reason to confuse the patient’s 
right to confidentiality with the need for medical 
scientists to communicate and discuss medical theory 
and practice. 

The third aspect of the problem of medical confi- 
dentiality concerns the relations between the patient 
and the doctor. Does the patient have the right to 
know the exact nature of his illness and is the doctor 
obliged to provide his patient with complete infor- 
mation in all cases? In other words, does medical 
confidentiality apply to the patient himself? 

In many cases, when the life of the patient is not 
in danger, this question does not arise and doctors 
may offer detailed information to their patients. How- 
ever, this question becomes significantly more com- 
plex when a patient is dangerously ill, especially 
when his death is imminent and inevitable, despite 
the adoption of all known conceivable methods of 
treatment. 

The law has not decided this question, and medi- 
cal literature offers different opinions. Some writers 
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speak out categorically against informing the patient 
of his approaching death, considering such informa- 
tion to be immoral in that it exacerbates the patient’s 
psychological and physical suffering speeding up the 
progress of his illness and the approach of his death. 

Others argue that the patient has the right to hear 
the “half-truth”’, that is, he may be told about his 
critical condition in general terms, without being 
informed of the hopelessness of his situation and the 
approximate time left him to live. 

Still a third group (to which this author adheres) 
argues as follows. “The holy lie”, telling the patient 
false or half true diagnoses, deprives him of his right 
to know everything about himself and, moreover, 
does not always calm the patient. Such secrecy or 
lying could create an atmosphere of mistrust between 
doctor and patient, which would be harmful to the 
patient’s condition. Furthermore, Soviet doctors have 
to reckon with the fact that Soviet citizens are 
well acquainted with various spheres of knowledge, 
not just with their own professional specialization, 
and the bulk of the population listens to and watches 
various radio and television broadcasts about medi- 
cine and medical progress. All Soviet citizens have 
right to use free libraries where they may read me- 
dical literature and learn about different diseases 
and their symptoms. The nature of the medical es- 
tablishment itself, for instance, an oncological hospi- 
tal, often indicates to the patient the nature and se- 
riousness of his illness. Finally, how can a doctor lie 
to his patient if the patient is himself a doctor? 

In our opinion, in trying to solve this problem one 
should stress the patient’s right rather than the doc- 
tor’s obligation. This means that it is not necessary 
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to oblige the doctor every time, as soon as the inev- 
itability of his patient’s death becomes known to 
him, to tell the given patient about this immediately. 
The doctor should have no such obligation. But ev- 
ery patient, as a citizen, should have the right to know 
the truth of his medical condition. Those patients 
who believe that they are better off not knowing 
need not demand information from their doctor. The 
doctor should not inform his patient the complete 
truth especially in those cases when the patient’s state 
of mind is disturbed, or when the patient has no 
clear understanding of what is going on, and so 
forth. In such circumstances informing the patient 
is a senseless and even morally questionable step. 

People are individual, however, having different 
occupations, family, and financial situations, and psy- 
chological characteristics. If a patient with a highly 
developed consciousness and inner strength, of sound 
mind, categorically demands that he be informed of 
the complete and precise truth about his illness, 
about the potential and possibly risky methods of 
treatment, about his chances, then such a patient 
must be granted the right to know the complete and 
utter truth about his health, including the actual 
diagnosis, of an inevitable and imminent death. 

A patient might have various reasons for demand- 
ing such information. It is possible that a scholar 
might want to know how much time is left him in 
order to complete some project or paper, to commu- 
nicate his ideas to other, his colleagues or students; 
other patients might want to know how much time 
is left them to wind up some personal affairs, e.g. 
to register a marriage, adopt a child, draw up a will, 
pass on some information, and so forth. 
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The patient’s motives may not have decisive sig- 
nificance for any given case as the patient is not 
obliged to tell the doctor what his motives are for 
demanding information about his own health. We 
consider that under the curcumstances described 
above there should be no secrets kept from the pa- 
tient. 

P Citizens use state-owned 
of yeaa eee of, communica: 
Telephone tion with one another for 
Conversations, their own personal goals 

and Telegraphic : : 
Comiiwnicatons and interests. According 
to Art. 56 of the Consti- 
tution of the USSR the privacy of correspondence, 
telephone conversations, and telegraphic communica- 
tions is protected by the law. This does not apply 
to official correspondence, conversations and com- 
munications, but to personal communications, which 
are guaranteed as part of the privacy of personal 

affairs. 

The Communication Charter of the USSR® stipu- 
lates work guidelines for communication agencies, 
as well as their rights, obligations, and responsibili- 
ties to their client-citizens. Art. 12 of this Charter 
reproduces and specifies the constitutional provision 
of the privacy of correspondence, telephone conver- 
sations and other communications made through 
communication agencies. Any information about 
post, telephone, and telegraph communications can 
be divulged by the communication agency only to 
the addressor, addressee, or to a party participating 


* Collected USSR Government Decisions, No. 10, 1971. 
Item 83. 
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in the given conversation, to the owner of the tele- 
phone, or to his legal representatives. 

Thus, in the interests of protecting privacy, third 
parties are forbidden from examining letters, tele- 
grams, transcripts of telephone conversations and it 
is also forbidden to divulge information about such 
communications (for instance, who spoke, when, with 
whom, who wrote a letter or telegram, to whom, and 
when it was written, etc). 

Only in circumstances as provided for by the law 
are the investigation agencies and courts permitted 
to inspect and seize post and telegraph communica- 
tions and receive information about such correspon- 
dence. In this case, too, the exception to the rule 
protecting the privacy of post and telegraph corres- 
pondence is permitted only in the public interest or 
in the interest of persons for whom establishing the 
truth is significant for a criminal case under review. 

According to Art. 174 of the Criminal Procedure 
Code of the RSFSR correspondence may be seized 
in post and telegraph agencies only with the procu- 
rator’s warrant or a court decision. 

Any violations of the rights of client-citizens of 
the post or telegraph offices may be subject to ap- 
peal; disciplinary and administrative measures may 
be applied against those persons who are guilty of 
such violations. 

The violation of the privacy of correspondence, 
that is, acquainting oneself with the post, radio, or 
telegraph correspondence of a given citizen without 
first obtaining his consent, or the divulgence of the 
contents of the correspondence by a person respon- 
sible for the delivery or handling of such correspon- 
dence, is considered to be a criminal offense and is 
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punishable by up to 6 months of corrective labor, 
or fine of up to 100 roubles, or public censure (Art. 
135 of the Criminal Code of the RSFSR). 

Many citizens reflect 
their personal lives, their 
actions, thoughts, and 
ideas in various documents of a personal nature. The 
right to such letters, diaries and notes belongs to 
their author. Only with the author’s consent may 
another person examine that author’s materials, cir- 
culate or publish them. 

Publication of such documents is permitted only 
with the author’s consent. Letters may be published 
only with the consent of both author and addressee. 
In the case of the death of one of these parties, the 
consent of the surviving spouse or children must be 
obtained before publication of the deceased’s cor- 
respondence. 

In such cases the privacy of the contents of letters 
and other documents which were written but not 
mailed are protected by law. Thus, the privacy of 
postal correspondence is complemented by the right 
to the confidentiality of the letters and other such 
documents of a personal nature. 

After the death of the author of such written docu- 
ments their confidentiality is entrusted to the clo- 
sest relatives of the deceased author; these persons 
have the right to decide whether such documents 
may be made public or not. 

The privacy of documents of a personal nature 
is protected regardless of the nature of their contents 
or the value of the information therein recorded. 
All citizens enjoy this right, regardless of their so- 
cial status, job, popularity, and other factors. 


The Privacy of Letters, 
Diaries, and Notes 
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Should diaries, notes, and letters be prepared for 
publication without the author’s consent or the 
consent of his relatives, the author and/or his rela- 
tives have the right to sue for the prohibition of this 
publication or the removal of already published ma- 
terials (including books, magazines, motion pictures 
and television films) from sale. 

P Individuals have spe- 

of Ona Owe Likeess cific physical as well as 
spiritual characteristics. 

Both traits deserve respect. The juridical institution 
of the right to one’s likeness evolved on this basis. 

The law protects each person’s right to his own 
likeness. Many people would like to have their por- 
traits published in a popular magazine or in some 
other organ of the press. This is their right. But oth- 
ers prefer that magazines do not publish their por- 
traits. This is also their right. 

Art. 514 of the Civil Code of the RSFSR provides 
regulations for the protection of the interests of cit- 
izens whose likenesses are depicted in a work of 
graphic art: such images may be published, reprodu- 
ced and disseminated only with the citizen’s consent, 
and after his death with the consent of his children 
and the surviving spouse. Such permission is not ne- 
cessary when an image is published in the state’s on 
the public’s interest, or when the citizen was paid for 
posing for the likeness. 

There are many possible reasons which explain 
why a citizen might not want his likeness to be repro- 
duced and published. Some consider an image or 
photograph to be an unsuccessful copy of the origi- 
nal. Sometimes, for example, during the filming of 
sports competitions an athlete can be photographed 
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in a particularly unfortunate pose or with an unpleas- 
ant facial expression. Others might not like the sur- 
roundings or company in which they were photo- 
graphed. There are still others who are opposed on 
principle to the dissemination of their likeness. 

In all cases, the fact that a citizen objects to such 
dissemination is of juridical significance, while the 
motives for such objection are not significant. 

Strictly speaking, the rule in Art. 514 of the Civil 
Code of the RSFSR prohibits the use of another’s 
likeness only in the works of fine art (paintings, 
sculptures, etc.). In literature and in real life, this 
rule is interpreted extensively to include all forms 
of images—photographs, motion pictures, television, 
and so forth. Publication of a given citizen’s like- 
ness in such media is also permitted only with the 
subject’s consent, that is, consent is considered to be 
the failure on the part of the subject to complain 
against publication. Active explicit consent is requi- 
red only for the exhibition of an artist’s work which 
includes somebody’s painted portrait. If a citizen poses 
for pay, such contract denotes consent to publication 
or dissemination of his likeness. After the death of 
a citizen whose likeness has been depicted according 
to such a contract, the surviving wife and children 
have the right to give or withhold their consent to 
further such publication or dissemination. 

Publication without such permission is allowed 
only in public’s interest, when, for example, photo- 
graphs are shown on television in order to locate a 
fugitive criminal. 

The defense of the right to one’s own likeness is 
realized by means of filing suit to remove a likeness 
from a photograph gallery, art gallery, and so forth, 
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and to withdraw an edition of books, magazines, or 
newspapers from circulation. 

Inviolability Art. 55 of the Constitu- 

of the Home tion of the USSR guaran- 
tees Soviet citizens inviolability of the home. This 
right is closely connected with the right of Soviet 
citizens to own a home. In order to realize the invio- 
lability of the home, one must first possess a home. 

The right of citizens to a home was for the first 
time fixed in the USSR Constitution of 1977. 

This right is ensured by the development and up- 
keep of state- and socially-owned housing; by assis- 
tance for cooperative and individual housing con- 
struction; by fair and just distribution, under social 
control, of the housing that becomes available 
through fulfilment of the program of building well- 
appointed dwellings, and by low rents and low 
charges for utility services. (Art. 44 of the Constitu- 
tion of the USSR). 

The bulk of housing in the USSR is in buildings 
belonging to the state. Such buildings are under the 
jurisdiction of the local Soviets of People’s Deputies, 
and ministries, departments, enterprises or establish- 
ments. There is also socially-owned housing, i.e. the 
houses belonging to collective farms, trade unions and 
other cooperative and social organizations. 

Apartments in state- or socially-owned buildings 
are granted to citizens for perpetual renewable use 
and for the lowest monthly rent in the world (32 
kopecks per square meter.). 

Moreover, with the help of credit from the state, 
citizens, using their own means, join together in hous- 
ing cooperatives to build apartment houses. A sig- 
nificant portion of housing in the USSR owned by 
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citizens who are still entitled to receive state credit 
for building a house; join together in housing coop- 
eratives to build apartment houses. Thus in the 
USSR the right to a home is a real right: all Soviet 
citizens have accommodations, Soviet society is now 
faced with the task of further improving housing 
conditions and providing all citizens with well ap- 
pointed apartments. 

The inviolability of the home is significant in these 
circumstances. It means that no one has the right 
to enter someone’s home without the consent of those 
who live in it, as stipulated in Art. 55 of the Con- 
stitution of the USSR. 

Persons living in private homes, homes belonging 
to the state or to social and cooperative organiza- 
tions enjoy inviolability of the home. All citizens 
living in their own homes, apartments, rooms, hotel 
rooms, dormitory rooms also enjoy this right. 

No one, under any pretext, may violate the in- 
violability of the home. Employees of house-manage- 
ment bodies may not enter a home without the per- 
mission of those living in it. Violation of the invio- 
lability of the home is punishable according to ad- 
ministrative and criminal law. 

Intrusion into the home without the consent of 
those living in it is permitted only in circumstances 
strictly provided for by the law, and then only accord- 
ing to a statutory procedure. Rules in Arts. 168-171 
of the Criminal Procedure Code of the RSFSR spec- 
ify the grounds and procedure for searching prem- 
ises by investigation bodies in order to find fugitives, 
weapons and other items and documents as neces- 
sary for the investigation of criminal cases. Searches 
may be carried out by a justified decision of the in- 
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vestigator and only with the sanction of the procu- 
rator. In urgent cases, the investigator may author- 
ize a search, but he must inform the procurator 
within twenty four hours of the search. The pres- 
ence of witnesses is obligatory during the search. 

An illegal search violating the inviolability of the 
home is a criminal offense, punishable according to 
Art. 136 of the Criminal Code of the RSFSR. 

There are very rare cases when a person violates 
the inviolability of another’s home by staying there 
for a long time, removing the lawful owner’s proper- 
ty from the premises and expelling him from his own 
home. In such cases the lawful resident has the 
right to file suit to remove obstacles to the lawful 
enjoyment of his own home. 

An illegal eviction of a citizen from his home, 
whether or not such dispossession is officially sanc- 
tioned, is considered to be a violation of the inviola- 
bility of the home and is punishable as a criminal 
offense according to Art. 136 of the Criminal Code 
of the RSFSR. 

Art. 54 of the USSR 
Constitution guarantees 
Soviet citizens personal 
inviolability. No one may be arrested without a court 
decision or a procurator’s warrant. 

Art. 57 of the Constitution of the USSR guaran- 
tees the right of citizens of the USSR to protection 
by the courts against encroachments on their per- 
sonal freedom. 

In both articles personal inviolability is understood 
to mean the inviolability of the personal freedom of 
every citizen. 

The constitutional provisions on personal inviola- 
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bility are reproduced and supplemented by the stand- 
ards of criminal court procedure and criminal law. 
These rules strictly limit the application of such meas- 
ures as detention and remanding in custody of those 
suspected and/or accused of having committed 
criminal offenses. Such measures may be adopted 
only by the court and the procurator. The organs 
of investigation and inquiry may adopt such meas- 
ures only under the procurator’s authority. Only a 
court may order the deprivation of liberty as a pen- 
alty for the commission of a crime. 

The Fundamentals of Legislation of the USSR 
and the Union Republics on Administrative Offenses, 
adopted by the Supreme Soviet of the USSR on Oc- 
tober 23, 1980’, provide for administrative arrest for 
up to 15 days as a measure of administrative respon- 
sibility. Only a people’s court or a people’s judge 
may impose such a limitation on personal freedom. 

Illegal confinement and wittingly illegal arrest or 
detention of a citizen are considered to be a crime 
and are punishable according to criminal law (Arts. 
126 and 178 of the Criminal Code of the RSFSR). 

The court may limit personal freedom for citi- 
zens who have committed socially dangerous acts in 
a state of non-imputability (or who went insane be- 
fore the sentence has been passed or when serving 
sentence), limit the personal freedom of alcoholics 
and drug addicts as a compulsory medical measure. 
(Art. 58-62 of the Criminal Code of the RSFSR). 
The court may also limit the personal freedom 
of minors as a compulsory measure of educative 


" Gazette of the Supreme Soviet of the USSR, No. 44, 
1980, Item 909. 
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character (Art. 63 of the Criminal Code of the 
RSFSR). 

Mandatory treatment and education are used 
both in the public interest and in the interest of 
the aforementioned categories of persons and may 
be applied only by a decision of a court. 

Thus, the law guarantees the protection of citi- 
zens’ personal inviolability, strictly defining the in- 
stances when personal freedom may be limited and 
listing the agencies which may take measures to lim- 
it the personal freedom of particular citizens in 
the public interest. 

Criminal law also provides rules designed to pro- 
tect each citizen’s personal inviolability from other 
citizens. Thus, hijacking (Art. 213? of the Criminal 
Code of the RSFSR), kidnapping and substituting 
another’s child (Art. 125 of the Criminal Code of 
the RSFSR) are considered to be criminal offenses. 
The widespread practice, in some other nations, of 
taking hostages in order to demand a ransom or the 
fulfilment of some other demands, has no place in 
our country. 

Such are the regulations of criminal law and crim- 
inal court procedure guaranteeing citizens their 
constitutional right to personal inviolability. 

If personal inviolability is nevertheless illegally in- 
fringed (for example, as a result of the abuse of 
authority or as a consequence of an error by the 
court) the victim is guaranteed the restitution of his 
personal and property interests. 

In accordance with Art. 58 of the Soviet Consti- 
tution on May 18, 1981 the Presidium of the Su- 
preme Soviet of the USSR adopted the decree “On 
the Restitution of Individual Citizens’ Losses Ensu- 
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ing from Illegal Actions on the Part of Government 
and Non-Government Organizations as well as by 
Officials Performing Their Duties”, which confirmed 
the Statute on the Procedure for the Restitution of 
Losses incurred on citizens by illegal actions by organs 
of inquiry and preliminary investigation, the procu- 
rators office and/or the court.® 

The respective guarantees are also stipulated in 
Art. 89 of the Fundamentals of Civil Legislation. 
These acts contain the following provisions, 

Losses accruing to a citizen as a result of unlaw- 
ful conviction, illegal prosecution, illegal measure 
remanding in custody as a restrictive measure and 
imposition of administrative penalty such as arrest 
or corrective labor, are to be redressed by the state 
in full, regardless of the guilt of officials conducting 
inquiry or preliminary investigation, procurator’s of- 
fice or the court. 

The right to restitution of losses arises on the con- 
dition that the court passes the judgment of acquit- 
tal, dismisses a criminal case for lack of the event of 
a crime, for lack of corpus delicti in the act or for 
lack of proof that the citizen concerned participated 
in the given crime, or closes an administrative case. 

Restitution of losses is not provided for if, during 
inquiry and preliminary investigation, or during the 
trial itself, a citizen, by means of false self-incrimi- 
nation, has purposefully misled the court, trying to 
prevent it from establishing the truth, promoting, in 
this way, the legal consequences in the form of his 
confinement. 


* Gazette of the Supreme Soviet of the USSR, No. 21, 
1981, Item 741. 
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Thus, citizens are rehabilitated regardless of the 
reasons for the adoption of measures limiting their 
freedom, regardless of the guilt or innocence of of- 
ficials involved in the given case. The fact that such 
measures were unlawfully adopted with respect to 
an innocent citizen is the only significant factor. 

The guilt of a victim is taken into account only 
under one condition: if he consciously incriminates 
himself and officials cannot establish the falsity of 
his incrimination. However, even in such circumstan- 
ces, the victim is rehabilitated in that his personal 
rights are fully restored. He loses only the right to 
compensation for material losses. 

The following material losses are subject to com- 
pensation: wages and other income from labor, which 
are the citizen’s principal means of livelihood, lost 
as a result of unlawful actions (minus wages which 
have been received during the time a citizen was 
suspended from work or was confined); pensions 
and allowances, the payment of which was stopped 
in connection with the unlawful incarceration; prop- 
erty (including money and securities), if confiscat- 
ed, is returned in kind or in money equivalent; 
fines, court costs and other sums paid by the citizen 
in connection with the illegal actions applied to him; 
living space occupied earlier by the citizen, or other 
equally valuable housing. 

In the event of the death of a citizen (posthu- 
mous rehabilitation) his heirs inherit the right to 
the restitution of wages, property and fines paid and 
his family members inherit the right to his pension, 
according to the relevant pension legislation. 

Rehabilitated citizens are entitled to restitution 
of their personal and labor rights as follows: the res- 
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toration of honor, dignity, good name, by means of 
repeal of an unlawful judgment; if information about 
the punishment of a citizen was published in the 
press, the citizen (or in the event of his death, his 
relatives) has the right to demand that the relevant 
organs of the press publish information about his 
rehabilitation and inform the citizen’s work collec- 
tive or the social organization in the citizen’s place 
of residence in writing about his rehabilitation; with 
respect to a citizen who, in connection, with an un- 
lawful conviction, was stripped of military ranks or 
other titles, orders and medals of the USSR, accord- 
ing to the decision of the court repealing the sen- 
tence and dismissing the case, the law provides for 
the restoration of ranks and titles and the return of 
orders and medals; rehabilitation of the working hon- 
or of the citizen: if he was removed from his job 
in connection with unlawful prosecution he is enti- 
tled to be returned to the same or an equivalent posi- 
tion; the period of remanding in custody, serving the 
sentence and removal from the job is included in the 
citizen’s general length of service, in seniority in his 
profession and continuous seniority, since restoration 
of seniority is important for the amounts of the sick 
benefits, disability and old-age pensions. 

The agency repealing an unlawful conviction de- 
cides questions involving the restitution of property, 
labor and personal rights of the given citizen. 

If a citizen does not agree with the agency’s de- 
cision (for example, on the restitution of his proper- 
ty losses, or housing rights, etc.) he has the right to 
file a civil suit against this agency. 

Family legislation also guarantees citizens’ person- 
al freedom. According to the rules of family law, 
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every spouse has the right to choose his or her place 
of residence. If, for some reason, husband and wife 
live separately, then neither spouse has the right to 
detain the other or compel him or her to change 
his or her place of residence, with or without the 
assistance of some official agencies, inasmuch as this 
would be a violation of personal freedom. 

A citizen may enjoy the right to own property, 
but he has no right to the personality of another cit- 
izen. 





CHAPTER IU 


PROTECTING HUMAN LIFE AND HEALTH 


The Special Nature of Civil Responsibility, General Prere- 
quisites for Rights and Obligations to Make Restitution for 
Injury. The Responsibility of Owners of Sources of Increa- 
sed Hazard. Responsibility for Injury Committed by Mi- 
nors and Those Lacking Active Capacity. Determining 
the Extent of Harm Subject to Restitution. Compensation 
for Harm in the Event of Death. Compensation for Injury 
Sustained During an Attempt to Rescue Socialist Property. 


Soviet legislation is based on the premise that cit- 
izens’ life and health are the most precious of all 
valuables. Accordingly, human life and health are 
protected by all branches of the law. 

Arts. 42, 43 and 57 of the Constitution of the 
USSR establish the right of all citizens to health 
protection, to the court’s protection against any in- 
fringement of that right, and to financial mainte- 
nance in the event a citizen is disabled or in the 
event of the loss of the breadwinner. 

These constitutional provisions are specified in 
many branches of Soviet law which establish effective 
guarantees of citizens’ rights to the protection of 
these values. 

Thus, the standards of criminal law establish se- 
vere responsibility for crimes against life and health: 
for negligent manslaughter or intentional murder 
and bodily injury (Arts. 102, 103, 106, 108, 109, 112 
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of the Criminal Code of the RSFSR and correspond- 
ing articles of the other union republic criminal co- 
des); criminal responsibility is also stipulated for pol- 
lution of the environment (Arts. 223 and 223' of 
the Criminal Code of the RSFSR). 

Administrative legislation is the source of traffic 
regulations and provides rules to prevent traffic acci- 
dents, establishing administrative responsibility for 
traffic violations in the form of fines, deprivation of the 
right to drive motor vehicles and so forth (Art. 12 of 
the Fundamentals of Legislation of the USSR and the 
Union Republics on Administrative Offenses). 

Injured citizens are guaranteed highly accessible, 
free and qualified medical care provided by state 
health protection establishments (Art. 3 of the Fun- 
damentals of Public Health Legislation of the USSR 
and the Union Republics). 

Should injury cause material loss due to the injur- 
ed citizen’s inability to work (i.e. his consequent loss 
of wages) or other losses and expenses, the victim is 
guaranteed financial assistance. Thus, according to 
the Law on State Pensions (1956) citizens have the 
right to receive disability pensions and pensions for 
the loss of the breadwinner. While temporarily dis- 
abled, such employees are freed from work and are 
entitled to receive social benefits. Moreover, citizens 
may receive financial assistance from the agencies 
of the State Insurance Company of the USSR 
(Gosstrakh) if prior to injury they were the holders 
of life and/or health insurance policies. There also 
exist mandatory forms of insurance, for example, 
for passengers of transportation services (Arts. 78- 
82 of the Fundamentals of Civil Legislation of the 
USSR and the Union Republics). 
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The Fundamentals of Legislation of the USSR and 
the Union Republics on Marriage and the Family 
establish the obligation of spouses, parents, children 
and other family members to provide financial as- 
sistance (e.g. alimony) to other needy members of 
the family who are disabled (see Chapter VI). 

The Soviet Union is taking important measures 
to protect and improve the environment in the in- 
terests of the welfare of the current and future gen- 
erations as described in Art. 18 of the Constitution 
of the USSR. 

The Fundamentals of Civil Legislation and the 
union republic civil codes provide special rules on 
financial responsibility for inflicting injury. In ac- 
cordance with the goals of our work we will review 
these standards of civil law on the protection of life 
and health in detail, having made a few general, 
opening remarks on the subject. 

The civil law regulates 
relations arising after inju- 
ry or death has been in- 
flicted. The law calls for the compensation of the 
victim’s losses at the cost of the party inflicting inju- 
ry or death. 

Thus, civil responsibility, for the most part, serves 
as an instrument of compensation. However, the 
exaction from the person who has caused an injury 
of a specific sum to the victim not only compensates 
the victim for his losses, but simultaneously punishes 
the trespasser, for it represents his own financial loss, 
and therefore serves as an instrument of prevention 
and instruction for the person who has caused the 
injury, as well as for other citizens, with a view to 
respecting and preserving human life and health. 


The Special Nature 
of Civil Responsibility 
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‘Thus, civil responsibility for inflicting injury, like 
administrative and criminal responsibility, plays a 
preventative role in the protection of the individual’s 
well-being in the most important sense. 

Civil law requires, as a rule, that restitution for 
injury be made when the person inflicting this inju- 
ry has been determined to be at fault. This obliga- 
tion is called “the civil law responsibility’. But in 
some cases, for example, involving injury incurred 
by a source of increased hazard, the obligation of 
the owner of this source to make restitution for inju- 
ries occurring there arises regardless of whether or 
not he is at fault. In these cases the legal standard 
is designed only to compensate the victim; it does 
not pursue the purpose of punishing and preventing, 
since the innocent trespasser is not deserving of pun- 
ishment. 

Soviet civil law rules, as opposed to the legislation 
of many other countries, establish relatively precise 
conditions for the determination of the extent of 
compensation for damage. The court makes its de- 
cision based on precise data regarding the salary (or 
income) of the victim and the percent of his disabil- 
ity in accordance with the conclusions of medical 
experts. Therefore, the court’s discretion is kept to 
a minimum. This leads to uniformity in resolving 
cases in judicial practice, reducing to the minimum 
the number of errors in determining the extent of 
reparations to be made. This procedure guarantees 
the victims’ rights to restitution. 

There is still one more special characteristic of 
civil responsibility. As is well known, the presump- 
tion of innocence figures in criminal law and 
criminal procedure; accordingly, citizens (defend- 
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ants) are considered innocent unless the  op- 
posite has been proven. The representative of the 
accusation is obliged to prove the defendant’s guilt 
in each case, while the court establishes the guilt. 
The civil law, on the other hand, establishes the pre- 
sumption of the guilt of the inflictor of injury and 
the presumption of the innocence of the victim. The 
presumption of the victim’s innocence guarantees res- 
titution for injury the victim has incurred; it would 
be difficult and sometimes impossible for the victim 
to prove the guilt of the injurer. In the event of 
injury, between injured and injurer there arise re- 
lations with respect to financial restitution for the 
injury. These relations are superficially analogous to 
property relations. 

However, these two kinds of relations are different 
in that civil law standards regulating injured-injurer 
relations are designed to defend human life and 
health, that is, the most important aspect of the in- 
dividual’s personal welfare. Therefore, in its essence, 
civil law protection of the population’s health is first 
and foremost the protection of non-property interests, 
although in the form of the protection of property 
interests. 

Injury to persons or da- 

General Prerequisites mage to property is su- 
for Rights and Obligations — bject to reparation in full 
to Make eceuaen for measure by the party in- 

ae flicting such injury or da- 
mage if such party does not prove he is not at fault 
for such injury or damage (Art. 88 of the Funda- 
mentals of Civil Legislation). 

From the text of this article it follows that there 
are four prerequisites for the materialization of the 
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obligation (responsibility) to make restitution for 
injury to the life, health, or property of other citi- 
zens: 

—the fact of harm; 

— illegality; 

—the existence of a causal relationship between the 
behavior of the alleged injurer and the resulting in- 
jury; and 

—the fault of the responsible party. 

Let us review each of these prerequisites, some- 
times called “the causes of civil responsibility” which 
together make up the corpus delicti of a civil tort. 

HARM is a social category. Every violation of 
the law breaks society’s statutory rules of behavior 
and is dangerous in that it thus damages the social 
order. Harm is the damage or injury to, impair- 
ment, destruction or annihilation of some value. 

The nature of harm may vary. Harm may be in- 
flicted upon personal spiritual interests or property 
interests, the interests of an individual citizen, of a 
collective or an organization, or of the state. Harm 
may be measurable or immeasurable (in units or 
money). The term damage is sometimes used as a 
synonym for harm. Financial expression of damages 
or harm is called losses. Losses (arising from dam- 
age or harm) are understood to mean expenses in- 
curred by the victim, the loss of or damage to his 
property, as well as lost income which he would have 
received had some accident not occurred (Art. 36 
of the Fundamentals of Civil Legislation, Art. 219 
of the Civil Code of the RSFSR). Expenses born 
by the victim with respect to some accident are call- 
ed positive losses and income which he would have 
received were it not for such accident are called 
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lost income. Harm may be caused to life, health, and 
property. 

Injury to health may cause disability, temporary 
or permanent, partial or full, with an appropriate 
loss of earnings for the injured party. Full or partial, 
temporary or permanent loss of wages (or other 
earned income) by the victim is one of the aspects 
of harm subject to restitution. 

Injury to health may cause the victim to incur 
expenses related to treatment, special diets, prosthesis, 
and nursing care. ‘These expenses also enter into 
the reckoning of the extent of restitution for harm 
as part of the victim’s positive losses. 

When death is inflicted, injury is expressed in 
the loss by non-able-bodied dependents of the de- 
ceased and his provision for them of their livelihood 
(lost wages) and in expenses related to the funeral 
(positive losses). 

Harm is a prerequisite for the materialization of 
the right of the victim and the obligation of the 
injurer for restitution. If an accident causes no eco- 
nomic harm, neither civil rights nor obligations ma- 
terialize to make restitution. From oldest times the 
law has tried to solve the problem of so-called “men- 
tal anguish”. Property damage does not always arise 
in every case, but injury to human life and health 
always involve anguish. 

For example, a victim’s face may be injured, but 
he or she may not lose his or her capacity to work 
for this reason; therefore the victim does not suffer 
a loss of earnings. In such cases, there is no proper- 
ty damage and, accordingly, an obligation to make 
restitution cannot arise. However, such a trauma 
undoubtedly causes the victim anguish. Mental an- 
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guish is relevant to all kinds of injury to health, 
including death, with or without property damage. 

Anguish is defined to be the physical and psycho- 
logical suffering of the victim and his or her clos- 
est family members. 

The problem of anguish is solved differently in 
the legislation of different countries. In many na- 
tions, both capitalist and socialist, the law stipulates 
that restitution be made for anguish. This resti- 
tution is expressed in the payment of a lump sum 
to the victim or to his closest surviving relatives (for 
example, the widow of the deceased victim) at the 
expense of the party who inflicted injury or death. 
The size of this sum is usually determined by the 
court in each case, as it takes into account the na- 
ture of the injury and other pertinent circumstances, 
within the limits of the minimum and maximum 
sums as established by the law. 

Soviet civil law does not provide for the obligatory 
restitution of anguish. There are different points of 
view on this issue in Soviet juridical literature. Op- 
ponents of compensation for anguish maintain that 
the victim’s suffering cannot be measured and ex- 
pressed in monetary equivalents; therefore, anguish 
should not be subject to restitution. 

Those arguing the contrary, call for amending 
existing Soviet legislation to establish responsibility 
for inflicting anguish. This opinion is based on the 
argument that in instances of anguish, one must 
not be concerned with monetary measurement (which 
is, of course, impossible), or with restitution; one 
should be concerned with repairing the damage, 
undoing it, relieving at least in part the suffering 
of the victim, helping him, rehabilitating him phys- 
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ically and emotionally, guaranteeing him the possi- 
bility of reestablishing contact with people around 
him, contact which may have been severed as a 
consequence of a serious mutilation. One must take 
into account the concrete circumstances of every in- 
dividual case. 

For example, if someone is completely paralyzed 
in an automobile accident and becomes bedridden, 
restitution for property losses, ie. lost wages, in no 
way compensates him for the changes in his lifestyle. 
It might be fair in this case to make compensa- 
tion for anguish, let us say, to the extent of acquir- 
ing a television set for the victim at the cost of the 
party inflicting his injury. According to this theory, 
a victim who loses his vision might be entitled to 
be awarded a musical instrument. 

Another argument in favor of compensation for 
anguish is the fact that if injury to health causes 
only anguish but no property losses, the inflictor of 
such harm is essentially unpunished. It might be 
fairer for him to be fined some specific amount of 
money, given either to the victim or collected for 
the benefit of the state budget. 

The second prerequisite for the materialization 
of the obligation to make restitution for injury is 
the idlegality of the behavior of the party inflicting 
the injury. Behavior is considered to be illegal, if 
it infringes the norms of civil, administrative, or 
criminal law which protect life, health and property. 
The law may be violated by commission as well as 
by omission, i.e. by acting as well as by failing to 
act. 

Harm inflicted as a result of legal actions is not 
subject to restitution, except in those circumstances 
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specially defined by the law. Thus, injury inflicted 
on a person making an assault on a victim defending 
himself is not subject to restitution. 

Acts of necessary defense are considered to be ac- 
tions taken in the defense of the interests of the 
state, society, individual, or the rights of a person 
defending himself. A party may find himself in a 
position where he must take measures for his own 
self-defense and in so doing may injure or harm his 
attacker, for example, during robbery, violence, em- 
bezzlement, etc. Necessary defense is permitted by 
law and, therefore, harm inflicted on an attacker, 
whose behavior is illegal, is not subject to restitution 
(Art. 13 of the Criminal Code of the RSFSR, Art. 
448 of the Civil Code of the RSFSR). 

Acts performed during an emergency are also 
considered lawful. This is an instance when the spe- 
cial norms of the law (Art. 449 of the Civil Code of 
the RSFSR) provide for restitution for harm either 
by the party inflicting harm or by a party in whose 
interests the injurer acted (union republic civil codes 
provide different rules for such cases). But a 
court may release the inflictor of harm from obliga- 
tory restitution as well as the third party whose in- 
terests were defended. 

The third prerequisite for the materialization of 
relations with respect to restitution is the existence 
of a causal relationship between the illegal behavior 
of the party inflicting harm and the harm incurred 
by the victim. The cause-effect relationship is a re- 
lationship existing objectively between natural phe- 
nomena and society. All natural phenomena are 
mutually contingent. They can be understood and 
explained by ascertaining how they interrelate. One 
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event is the consequence of another. Every event 
is preceded and caused by another event; event- 
consequence, in turn, may cause a third event. A 
given phenomenon may occur due to the interaction 
of many different factors and, in turn, may give 
rise to many other phenomena. 

Harm, as a rule, is the result of the interaction 
of several factors. Therefore, in every individual 
case it is essential to establish if it is possible that 
the illegal behavior (commission or omission) can 
be considered sufficient reason for the damage in- 
curred. 

For example, let us say that an automobile acci- 
dent took place: an automobile ran over a pedestri- 
an. No harm would have been done that day had 
the victim not left his home or had he chosen 
another route, or had the driver not bought the car 
or had he not violated the traffic regulations. In 
this case, and in most cases similar to it, it is not 
difficult to recognize that the causal relationships 
between the given factors and the accident are quite 
different. The law does not admit every causal re- 
lationship, distinguishing between essential and ran- 
dom relationships. It is obvious, in our example, that 
the essential (direct) causal relationship exists be- 
tween the violation of the traffic regulations and the 
pedestrian’s injury; other relationships are of a ran- 
dom (indirect) nature and are thus not admissible 
in court. 

However, in legal practice, one meets much more 
complex situations. For example, let us say that the 
victim of an automobile accident was taken to a 
hospital, but, once there, for some reason, he was 
not admitted promptly and proper medical measures 


100 








to save his life were not taken. The victim died. Whose 
actions or failure to act caused the victim’s death: 
the driver of the automobile or the hospital? 
Who among them is obligated to make restitution? 
In such situations the existence or lack of existence 
of a direct or causal relationship admissible by law 
between the different factors and the injury is es- 
tablished by the court with the help of experts. 

The fourth prerequisite for the materialization 
of civil law responsibility is the fault of the injurer. 
The behavior of a person, his actions, including those 
which cause harm (commissions or omissions) are 
committed consciously and willingly. If a person con- 
sciously and willingly acts in such a way as to harm 
other persons, then his consciousness and will are 
vicious and reproachful and his behavior is guilty 
from the point of view of society and the individual 
citizens within it. 

The conscious and willing injury of social and 
individual interests, the irrespectful attitude toward 
such interests on the part of a person violating the 
law enables the state to take steps against such a 
lawbreaker; he or she becomes juridically responsi- 
ble as stipulated by the law. 

Fault is understood to mean the reproachful psy- 
chological attitude of a party to his illegal actions 
and their consequences. There are two forms of 
fault: intent and negligency. 

In the case of fault in the form of intent a per- 
son understands the socially dangerous nature of his 
actions, foresees their harmful consequences and 
wishes or allows the occurrence of these consequences. 

As distinct from intent, negligence implies no in- 
tention to commit an act against the law, but such 
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a lawbreaker foresees or should have foreseen the 
possibility of the negative consequences which en- 
sue from his acts. Depending on the degree of the 
lawbreaker’s negligence of his obligations and the 
rights of others, his lack of attentiveness and caution, 
his negligence may be called gross or ordinary. 

Gross negligence is characterized by a party’s fail- 
ure to take elementary, minimally essential measures 
for the prevention of some violation of the law and 
its consequences. 

Ordinary negligence involves the failure to take 
the maximally possible and essential measures to pre- 
vent some violation of the law and its consequences. 

If there is no established fault in a person’s be- 
havior, neither intent nor negligence, then we have 
what is called fortuity or fortuitous (innocent) harm 
in civil law. 

In accidents it often happens that a party at fault 
is himself a victim. The victim’s fault may affect 
his right to claim restitution for harm, as well 
as the extent of restitution to which he is entitled. 
If the accident occurred as a result of the intent 
of the victim himself then no one is obliged to make 
restitution for harm. 

The victim’s fault in the form of ordinary negli- 
gence does not release the injurer from making resti- 
tution for harm in full. 

Only when the victim’s gross negligence promotes 
or provokes the damage or harm may the court re- 
duce restitution or refuse to order that restitution 
be made to the victim. In this case, joint responsi- 
bility (mixed fault) ensues. 

The court appraises each party’s behavior and de- 
termines the form of the fault of each during the 
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hearing of the given case, taking into account the 
actual circumstances of each case. 

Let us now examine some examples from legal 
practice. 

Citizen O., under the influence of alcohol, fell 
asleep on a country road in the evening and was 
run over by an automobile and traumatized. The 
court declared his behavior to be grossly negligent 
and refused to hear his case for restitution for harm, 
since, according to Soviet legislation, his state of 
drunkenness aggravates his fault, just as it would ag- 
gravate the injurer’s fault, had he, too, been under 
the influence of alcohol. 

A people’s court in the Moscow Region found for 
plaintiff G., a widow, against respondent A., the 
owner of an automobile, for reparations for harm, 
namely, the death of the breadwinner. The deceased 
ran across the road directly in front of moving traffic 
in a location where pedestrian crossing was not per- 
mitted. Finding for the plaintiff, the court declared 
the victim to have demonstrated ordinary negligence. 
A higher, regional court overturned the lower 
court’s decision, finding that the victim’s behavior 
was grossly negligent. He had been drunk and, as a 
driver by profession, should have understood the dan- 
gerous nature of his behavior. One might suppose 
that, had the victim not been a driver, the court might 


have found his fault to be ordinary negligence. 
Art. 90 of the Funda- 


The Responsibility mentals of Civil Legisla- 

of Owners of Sources tion provides a special rule: 
of Increased Hazard tre ne 
organizations and _ citi- 


zens whose activity is attended with increased hazard 
to other persons (transport organizations, industrial 
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enterprises, building sites, owners of motor-cars, etc.) 
must repair the harm caused by the source of in- 
creased hazard, unless they prove that the harm was 
the result of force majeure or intent on the part of 
the injured person. Thus, the owner, or manager, 
of a source of increased hazard must make repara- 
tions for injuries regardless of whether or not he is 
at fault for such harm. 

Enterprises, construction sites, transport organi- 
zations, automobiles, motorcycles, dangerous sub- 
stances (including radioactive substances, explosives, 
and flammables), wild animals (not domesticated 
animals) and so forth are all considered sources of 
increased hazard. They are deemed so because they 
are harmful and are not fully controllable. Contem- 
porary science and technology have progressed to 
the point where some objects of the material world 
and aspects of human activity are not fully control- 
lable by man and, therefore, the risk of accidents oc- 
curring due to possession of transport or such mate- 
rials is not excluded. Such objects and activities are 
thus considered to be increased hazards to human life 
and health. 

For example, a driver, despite his automobile’s 
maneuverability, cannot always prevent an accident 
if someone from the street suddenly runs in front 
of his moving vehicle or if an automobile in front 
of him suddenly decelerates. Contemporary technol- 
ogy still offers no solutions to the problem of stop- 
ping a moving vehicle in an instant, a vehicle mov- 
ing at great velocity with significant weight and iner- 
tia, in order to prevent an accident. 

In our opinion, what Art. 90 of the Fundamentals 
of Civil Legislation stipulates is not increased re- 
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sponsibility (without fault) for owners of sources 
of increased hazard, but their obligation to com- 
pensate for harm. 

The concepts responsibility and obligation are not 
identical. Any legal responsibility (criminal, admin- 
istrative, or civil) can ensue on the condition that 
there exists some guilt on the part of the lawbreak- 
er. Responsibility ensues as the state’s negative re- 
sponse to the illegal behavior of private citizens, offici- 
als, and juridical persons. The application of meas- 
ures of responsibility is the state’s condemnation of 
reproachful, guilty behavior which violates the in- 
terests of society, collectives, and individual citizens. 

As opposed to responsibility, the concept of obli- 
gation is not connected with the guilty illegal behav- 
ior of some obligated party, and the state’s condem- 
nation of this party. The distinction between these 
two concepts is of serious social significance. After 
all, the inflictor of harm is not indifferent to the 
social, moral and juridical evaluation of his behav- 
ior. He may have to bear the responsibility for 
guilty, harmful behavior, condemned by society, 
or he may have the obligation to make restitution 
for some random harm, even though his behavior 
was declared reproachless. 

The law imposes the obligation to make restitu- 
tion for harm on owners of sources of increased haz- 
ard. Such sources may or may not be the holders of 
property, juridical or private citizens. 

The most common source of increased hazard 
owned by private citizens is the automobile. Let 
us, therefore, examine the citizen who owns a car 
as the owner of a source of increased hazard. 

Citizens owning automobiles as personal property 
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and driving them are designated the owners of the 
given automobile, and in the event of harm or dam- 
age such owner is obligated to make redress for 
such harm or damage, as the automobile inflicts. 

Possession and use of an automobile need not 
coincide. According to civil legislation, every citizen 
may become the proprietor of an automobile as a 
result of sale and purchase, gift, and inheritance, 
but not every citizen may have the right to drive an 
automobile due to the condition of his health, age, 
or some lack of special knowledge. Other car owners 
do not want or cannot operate their automobiles, 
due to some other reasons. In such cases an automo- 
bile may be given to another person by its owner 
temporarily under a contract in the form of a letter 
of attorney. 

The person who has given the letter of attorney 
remains the proprietor of the automobile, and the 
person in whose name the letter has been issued be- 
comes the owner (temporary user) of that automo- 
bile. This person, though he is not the proprietor of 
the car, is recognized as the owner of the car, and 
if he inflicts harm when operating the car he must 
compensate the harm regardless of his fault. The 
proprietor of the automobile who has given the car 
by letter of attorney to another person does not 
bear any responsibility for the harm inflicted. 

We must distinguish the transfer of an automo- 
bile by its proprietor with the right of ownership to 
another party from simply “handing over the wheel” 
of the automobile. For example, if the owner of the 
automobile, in the car, gives the steering wheel to 
another party, or gives the car to a relative or friend 
without writing a letter of attorney, then he is still 
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considered the owner and user of the automobile 
and, juridically speaking is not released from re- 
sponsibility for any harm inflicted. 

Legal literature has long discussed the problem 
of the “guest in the carriage”. The question here 
concerns the responsibility of the owner (proprietor) 
of the automobile before a party whom the owner 
agreed to transport without fee. If, during such a 
trip, the owner and his passenger are involved in an 
accident due to the owner’s fault, his obligation to 
redress harm incurred by his “guest” is indubitably 
fair. 

If the accident takes place with the car’s owner 
not at fault, even more so, if, in consequence of the 
accident, the driver and his automobile are serious- 
ly damaged, the imposition on the driver-owner of 
even more burdensome obligations for restitution of 
harm to the passenger, to whom the driver-owner 
tried to be of assistance, is considered unfair by some 
authors, who claim that this is not compatible with 
the rules of socialist community life and comradely 
mutual assistance. 

The discussion of this question will probably con- 
tinue for a long time. For the time being, according 
to legislation now in force, the owner of a source of 
increased hazard, regardless of his fault, is obligated 
to redress harm and damage sustained by all other 
parties, including parties, passengers in his vehicle. 

Here is an example from the courtroom. P. re- 
quested K., the proprietor of an automobile, to drive 
him to work one day. While approaching an on- 
coming vehicle, K. was blinded by its headlights and 
drove into a log on the asphalt road. As a result of 
the accident, the proprietor of the automobile and 
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his passenger were seriously injured. Investigators es- 
tablished that K. was not at fault and the criminal 
case against him was terminated. The court never- 
theless fined K. 100 roubles a month in P.’s favor for 
restitution for injury sustained by P. 

The proprietor of an automobile is not responsible 
for harm sustained by a victim when the car is not 
in his contro] due to the illegal actions of third per- 
sons. Thus, during the theft of an automobile, re- 
sponsibility for harm inflicted by the automobile is 
borne by the person illegally operating someone else’s 
automobile. 

If the owner of an automobile loses the posses- 
sion of it due to the illegal actions of third persons, 
and due to some fault of the owner himself, the 
person using the vehicle and/or the owner may be 
held responsible for damages, depending on the spe- 
cific circumstances of each case. 

The responsibility of the owner of the automobile 
may ensue due to his own fault if he fails to guar- 
antee and secure fitting safeguards. A “fitting safe- 
guard” is understood to mean not some special pro- 
tection, but merely the observation of elementary 
caution on the part of the owner of the automobile. 

For example, an adolescent who had stolen a car 
injured someone. The court found the proprietor 
of the automobile also at fault for that injury, be- 
cause he had left the car unlocked with the key in 
the ignition. The court might also find the garage 
responsible for the injury if it failed to provide se- 
curity at the garage exit, allowing garage workers 
or third persons to use automobiles left in the 
garage at will for their own personal affairs, causing 
injury to other citizens. 
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The lawful owner of an automobile is respon- 
sible for harm only when he is guilty of lack of caution 
in guarding the automobile, while the parties who 
use an automobile illegally bear responsibility for 
injuries they may inflict whether or not they are at 
fault for the accident in which injury is sustained 
{although, of course, if they are guilty of unlawful 
use of the automobile). 

Accidents sometimes occur due to the fault of a 
person who himself has not suffered but created an 
emergency situation in which the accident took place 
and thus caused others to be injured. 

For example, a pedestrian suddenly runs across 
the road. While trying to avoid hitting him, the driv- 
er of a passing automobile abruptly turns into a 
sidewalk, injuring a citizen standing there. The own- 
er of the automobile is legally responsible before 
the victim as an owner of a source of increased haz- 
ard. However, the driver has the right to file suit 
for the return of money he paid to the victim, press- 
ing a claim for reimbursement from the party who 
created the emergency situation in which the accident 
took place. The court will find for this plaintiff only 
if it is established that the accident did indeed 
take place due to the fault of the specified third 
person. 

In a two-car collision injury to life and health can 
be sustained by third parties (for example, automo- 
bile passengers or pedestrians) as well as by the own- 
ers of the automobiles themselves. The owners of 
the automobiles bear responsibility before injured 
third parties. They are considered joint inflictors 
of injury and are jointly responsible regardless of 
who is at fault. 
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In cases of joint responsibility, the victim has the 
right to demand damages from all the owners of 
all the automobiles involved or from anyone among 
them. A single respondent, having made full resti- 
tution to a victim for damages, has the right to file 
suit against his co-respondents for partial reimburse- 
ment. At the hearing of such a case, the court may 
decide that sums paid to the victim are to be divid- 
ed among all the owners of the automobiles in pro- 
portion to the extent of the fault of each one of 
them. 

The proportional degree of fault also determines 
the losses accruing to the owner or owners of auto- 
mobiles involved in a collision. 

The law establishes that citizens using automobiles 
by rental contract from a transport organization are 
recognized as owners of these automobiles. In this 
case it is they (and not the organization) that are 
responsible for damages arising as a result of an ac- 
cident. The transport enterprise may be found re- 
sponsible for damages only if it is established by the 
court that the accident took place in direct conse- 
quence of the enterprise’s rental of an automobile in 
poor working order. 

Juridical persons may also be owners of sources 
of increased hazard. 

In the USSR, the basic means of production in 
industry, agriculture, construction, transportation 
and communication belong to the state, which means 
that they are owned by all the people. The state 
creates state enterprises which have the right to 
operate plants, buildings, equipment, machinery, raw 
materials and other property essential for economic 
activity. State enterprises are not proprietors, but 
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operative managers (owners) of this property, and 
they bear responsibility for damage incurred by it. 
Cooperative and social organizations are proprietors 
and owners of their property and are responsible 
for any damages this property may inflict. 

Thus, if damage is sustained by a source of in- 
creased hazard, managed by a socialist organization, 
including state, cooperative and social organizations, 
such organization is responsible as a juridical per- 
son. It must redress harm sustained by third parties 
(be they citizens or other organizations) regardless of 
who is at fault. 

The law establishes an exception from the general 
rules for restitution for harm for those cases when 
injury is sustained by employees of the same juridi- 
cal person which is the owner of the source of in- 
creased hazard where such injury occurs. 

If a worker is injured in the line of duty due to 
some fault of his organization-employer, the very or- 
ganization which pays contributions for him for state 
social insurance, his injury must be redressed by this 
organization (Art. 91 of the Fundamentals of Civil 
Legislation). 

Thus, enterprises, establishments and organizations 
become obliged to make restitution for injuries in- 
flicted only when six conditions are met: The first 
three conditions are the general prerequisites: 1) il- 
legality, 2) harm, 3) causal relationship. The second 
three are supplementary prerequisites: 4) the exist- 
ence of labor relations between the organization and 
the victim, 5) the relation of the injury to perform- 
ance at the job, and 6) the organization where the 
victim worked and which pays the victim’s social 
insurance contributions is at fault for injury. 
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The organization which is the owner of a source 
of increased hazard is obliged to redress harm sus- 
tained by its workers and other employees while at 
the job only if such organization is found to be at 
fault for such injury. If the organization is not found 
to be at fault, the workers and other employees dis- 
abled temporarily or partially have the right to re- 
ceive full wages as disability benefits accorded those 
treated by medical establishments as well as the 
right to receive increased pensions. They do not 
have the right to receive additional restitution from 
their employer organization, which is not at fault. 
This rule is applicable to all cases of injury, includ- 
ing those in which harm is sustained by a source of 
increased hazard. 

If a source of increased hazard, owned or managed 
by a juridical person, inflicts injury on persons other 
than those employed by the juridical person or to 
its workers while such are not on the job, the jurid- 
ical person is responsible for redressing injury re- 
gardless of whether or not it is at fault for such. 

The law releases owners of sources of increased 
hazard (individual citizens and juridical persons) 
from responsibility for injury if the victim himself 
is at fault, in the form of intent, for his injury, or 
due to the action of some force majeure. 

We have already discussed guilt in the form of 
intent. Intent of the victim to inflict injury upon 
himself is a quite unusual phenomenon. 

The injurer is released from making restitution 
for harm if he proves that the harm was sustained 
as a consequence of some force majeure. 

A force majeure is an extraordinary and objec- 
tively unpreventable event, given the circumstances, 
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arising externally independently of and externally 
with respect to a source of increased hazard, includ- 
ing the spontaneous forces of nature, that is, hurri- 
canes, floods, and the like, which do not yield to 
man’s efforts to prevent or control them. Thus, if 
a moving automobile is struck by lightning, the driv- 
er is not obliged to repair harm sustained by pas- 
sengers seated in his car or pedestrians involved in 
the accident ensuing from the lightning. 

Here is an example from legal practice. A moving 
automobile got caught in a blizzard. The next day 
the car was found, covered with snow, the driver 
and passengers dead, having suffocated from inhala- 
tion of carbon monoxide. The Supreme Court of the 
RSFSR determined that cause of death was the driv- 
er’s incorrect actions; he should have known of 
the effect of carbon monoxide on human beings and 
had the opportunity to avoid the danger by opening 
his vent. The death of the passengers was not due 
to the force majeure, the blizzard. The court ordered 
that restitution be made by the owner of the auto- 
mobile, the automobile enterprise. 

The court does not accept force majeure as an 
explanation for injury if the owner of an automobile 
knew or, according to the conditions of a given place 
and time, should have known that a force majeure 
could take place (for example, by listening to the 
radio or television about the imminence of a hur- 
ricane, blizzard, or flood). 

Intent on the part of a victim or a force majeure 
fully release the owner or manager of the source of 
increased hazard from the obligation to redress harm 
(Art. 90 of the Fundamentals of Civil Legislation). 

If the gross negligence of the victim himself has 
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contributed to the occurrence of the injury, an al- 
ternative is possible: the inflictor of injury may be 
released from making restitution or may be permit- 
ted to make reduced restitution for injuries sustained 
by the victim (Art. 93 of the Fundamentals of 
Civil Legislation). Ordinary (light) negligence on 
the part of the victim does not exempt the owner 
of a source of increased hazard from responsibility 
for injury there sustained. 
Responsibility for Injury Talay. eee ee 
Committed by Minors and tained as a result of the 
Those Lacking actions of minors or sick 
Active Capacity persons. 

According to Arts. 11 and 14 of the Civil Code of 
the RSFSR, minors under the age of 15 lack active 
capacity, that is, they are not yet capable of judging 
the significance of their actions and the consequences 
of such actions. Therefore, harm inflicted by them is 
redressed by their parents or guardians unless the 
latter prove that the minors were not at fault for 
such harm. If a minor inflicts harm at a time when 
a school, another educational institution or a medi- 
cal center was responsible for him, these organiza- 
tions become responsible for such harm, unless they 
prove that they were not at fault for such (Art. 450 
of the Civil Code of the RSFSR). 

Accordingly, the question of illegality and the fault 
of minors under the age of 15 is not subject to 
discussion and proof, and the minor, in any case, 
does not bear civil responsibility, which is borne by 
persons charged with the supervision of such minor, 
but failing to provide such supervision properly: par- 
ents (including foster parents and guardians), kin- 
dergartens, children’s homes, schools, pioneer camps, 
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hospitals, that is, those persons and establishments, 
in whose care the minor was placed, when harm was 
sustained. 

Minors between the ages of 15 and 18 are respon- 
sible on general grounds for harm they themselves 
inflict, that is, just as adults, they are obliged to re- 
dress harm, whether or not they are at fault for such. 
In cases when a minor between the ages of 15 and 
18 has no property or earnings with which to make 
restitution, harm must be redressed by the minor’s 
parents or guardians to the extent to which minors 
themselves cannot redress it, unless they prove that 
they were not at fault for the harm. This obligation 
terminates when the inflictor of the harm comes of 
age, or if he, before reaching the age of 18, acquires 
some property or earns income sufficient to redress 
the harm (Art. 451 of the Civil Code of the RSFSR). 

Thus, parents and guardians may bear only addi- 
tional responsibility when they are at fault. Parents’ 
failure to supervise their children should not be un- 
derstood as a violation of an obligation to be with 
their children at all times. 

The Supreme Court of the RSFSR, in its resolu- 
tion of February 7, 1967, explained that by the fault 
of natural and foster parents, guardians, and trus- 
tees responsible for harm inflicted by minors is to 
be understood both as the failure to provide ade- 
quate care for the children at the moment they in- 
flicted such harm and as an irresponsible attitude to- 
ward raising the children or the abuse of their rights 
as parents, guardians or trustees. As a result of such 
failure to provide adequate care, irresponsibility, or 
abuse, the children behaved badly, injuring some- 
One (conniving to be or encouraging mischievous- 
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ness, hooliganism, lack of supervision for the chil- 
dren, lack of attention to them, and so forth). 

Judges declare parents guilty of failing to super- 
vise and raise their children properly when parents 
pay no attention to the fact that children systemat- 
ically stay out all night, appear in public under the 
influence of alcohol, smoke, quit school, or if the 
parents themselves expel their children from the 
home, deny them food and clothing, encourage mis- 
chief and hooliganism and so forth. 

Educational and medical establishments guilty of 
failing to supervise children properly are considered 
such only at the moment at which the children in- 
flicted damage. 

If it is proven that minors inflicted some harm 
through the neglect of their parents, foster parents, 
guardians, trustees, educational or medical establish- 
ments, the harm is redressed according to the prin- 
ciple of sharing the responsibility and restitution pro- 
portional to the extent of the guilt of each involved 
party (parents, establishments). 

For harm committed by a citizen declared by the 
court to be legally incompetent due to mental illness, 
the guardian or organization responsible for supervis- 
ing this citizen (for example, a hospital) is responsible 
for restitution unless they prove that they are not at 
fault. 

Sometimes damage is caused by a citizen who can- 
not understand the significance of his actions and is 
in no position to control himself (for example, when 
a citizen suddenly loses consciousness or during a se- 
rious illness), although this citizen has not been de- | 
clared by the court to be legally incompetent. In such | 
a situation the injurer is released from making resti- 
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tution, since there is no fault, unless he himself in- 

duced the said loss of consciousness, for example, by 
taking alcohol, drugs, or by some other means. 

Harm sustained by per- 

Determining the Extent sons and damage sustain- 

of Harm Subject ed by property are subject 

a to restitution in full by 

the party inflicting such harm or damage (Art. 88 

of the Fundamentals of Civil Legislation). 

Restitution in full for harm means the material 
return of the victim to that situation which he enjoy- 
ed prior to the accident. In other words, the victim 
has the right to demand from the injurer all sums 
of money which he lost or did not receive, and/or 
was forced to spend due to the accident. This is the 
essence of the principle of full restitution for damage. 

If the victim lost some or all of his wages due to 
disablement as a result of the accident he is entitled 
to the restitution of those wages, other expenses ac- 
crued in connection with the injury to his health or 
death, as well as recompense for damage to his prop- 
erty. 

The first and foremost issue to be considered in 
a case when the victim’s health is injured is the re- 
stitution of lost wages. 

The victim of an accident may turn to a medical 
establishment for assistance and the doctor there de- 
termines if the victim is capable of returning to 
work. If not, the medical establishment releases the 
victim from his work by issuing him a document, 
a disability certificate, which indicates the term of 
his disability. 

While disabled, the victim receives full disability 
benefits from the social insurance agency, as a rule, 
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in the amount of his average monthly wage. If ben- 
efits for temporary disability are not paid or if 
they are not paid in full (depending on his seniori- 
ty) the victim has the right to seek restitution from 
the injurer in the amount of the difference between 
his lost monthly wages and the disability benefits he 
received. In both cases the victim is compensated in 
full for his injury. 

If it is determined during treatment that the vic- 
tim cannot fully recover (e.g. if the victim loses a 
limb or an organ) the victim turns to medical ex- 
perts who determine the degree of his permanent dis- 
ability, establishing the percent of his loss of work 
capability. If this is great, the victim is declared an 
invalid of group I, II or III (in accordance with 
the degree of disability). The victim is then entitled 
to receive a pension from a social security agency ac- 
cording to his invalid classification and he ceases to 
collect disability benefits from the social insurance 
agency according to his certificate of disability. 

The victim, declared to have lost in some part 
(percent) his capacity to work, has the right to sue 
the inflictor for restitution for damages. 

Thus, when medical experts determine the victim’s 
permanent disability, the extent of the restitution for 
lost income is derived from the average wage at the 
time of the accident, the degree of the disability, 
the size of the designated pension, and the victim’s 
wage after the accident should he continue to work. 

Let us review each of these factors. 

The average wage of the victim who is a worker 
is calculated on the basis of wages earned in the 
twelve months preceding the injury. When the vic- 
tim is a person receiving an apprentice’s wage (i.e. 
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victim was an apprentice at the job), the extent of 
the restitution paid to him is determined on the ba- 
sis of the wages paid to a full-fledged worker in his 
chosen profession. 

There are certain differences in the calculation of 
the amount of damages paid to victims if they are 
persons who are not factory or office workers. Thus, 
the average wage of a victim who is a member of 
a collective farm is calculated by dividing the vic- 
tim’s yearly income in the preceding fiscal year by 
twelve. The average monthly wage of victims who 
are engaged in liberal professions (i.e. writers, artists, 
craftsmen, etc.) is calculated by dividing the income 
for the year preceding the accident by twelve. 

If, during the two years preceding the accident, 
the victim had no source of income, the size of resti- 
tution for damage is calculated on the basis of the 
minimum wage as established by law for the given 
region, Victims who were not working for a long 
time and those who were never employed (e.g. house- 
wives, persons who have left work for family rea- 
sons and others) are included in this category. For 
example, the extent of restitution paid to victims 
who are house wives is calculated on the basis of the 
wages paid to nannies or governesses; or, if a per- 
son has some special qualification, on the basis of 
the wage of the workers with the same qualification. 

Minors under the age of 15 do not work and, there- 
fore, at the moment of injury, do not suffer dam- 
ages in the form of lost wages. They or their par- 
ents are paid restitution for expenses incurred in 
connection with treatment, special diets, and the 
like which are caused by the injury. 

The law, however, takes into account the fact 
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that an injury at an early age may affect a person’s 
work capability in the future. Therefore, in the case 
of injury sustained by a minor under the age of 
15, the size of compensation is calculated at the 
time the minor reaches the age of 15 on the basis 
of the average monthly wage of an unskilled worker. 
This right materializes whether or not the 15-year- 
old victim has worked. After he begins to work, in 
accordance with his qualifications, he has the right 
to demand an increase in compensation, based on 
the wages of a worker with his qualifications. 

Ten-year-old B., traumatized in an accident, was 
awarded compensation based on the average wage 
of an unskilled worker until the time she reached 
the age of 15; afterwards, B. became a skilled seam- 
stress, and, accordingly, earned the right to an in- 
crease in compensation, taking into account the wage 
of her new trade. 

Restitution for injury also depends on the de- 
gree of the victim’s disability. Work capability is di- 
vided into two categories: professional and general. 
Professional work capability is understood to mean 
the ability to work in a specific trade or profession; 
general work capability is understood to mean the 
capability to perform tasks of unskilled labor. 

When a victim is injured he can lose professional 
and general work capabilities, fully or partially, per- 
manently (for a long period) or temporarily. These 
factors are significant in the calculation of compen- 
sation. 

As noted above, medical establishments determine 
temporary disability by issuing a certificate of disabil- 
ity. The victim is considered to be temporarily but 
completely disabled. If, because of this, he receives 
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disability benefits less than his monthly earnings, the 
injuror may be obliged to pay the difference as resti- 
tution to the victim. 

Permanent disability and its relation to a given 
accident is determined by medical experts in per- 
centage. If medical experts determine that a victim 
has sustained a partial loss of professional work ca- 
pability he is entitled to compensation accordingly. 

For example, if experts declare that as a result of 
an accident a victim lost 70 percent of his profession- 
al work capability and 40 percent of his general 
work capability, and if his average monthly earning 
had been 180 roubles before the accident, the vic- 
tim’s loss of earnings is established to be 126 rou- 
bles per month (70 percent of 180 roubles). The loss 
of general work capability is not applicable in the 
given example. 

After the calculation of the average monthly earn- 
ings and the degree of disability, it is determined 
whether or not the victim has been awarded disabil- 
ity benefits in connection with the permanent loss 
of his work capabilities as a result of the accident. 
This is essential to the process, because, according 
to the law (Arts. 91 and 92 of the Fundamentals 
of Civil Legislation), the victim has the right to 
compensation for losses of wages in that part, exceed- 
ing the sum of the benefits paid to him according 
to his disability certificate or pensions he received 
after injury that causes permanent loss of work ca- 
pability, since the injury is in part compensated by 
such pensions. 

If a victim is insignificantly permanently disabled 
he is not classified as an invalid and is not entitled 
to receive a pension. Hence, compensation for inju- 
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ry is calculated on the basis of the average monthly 
earnings of the victim and the degree of his disabili- 
ty. 

For example, if a worker earned an average 
monthly wage of 180 roubles, lost 10 percent of his 
professional work capability and received no pen- 
sion, he is entitled to receive 18 roubles per month 
from the party inflicting the injury (10 percent of 
180 roubles). 

If a victim is significantly disabled he is declared 
an invalid of Ist, 2nd, or 3rd group and is awarded 
a pension in accordance with the Law on State Pen- 
sions. 

If the sum of the pension is equal to or greater 
than the lost earnings, the victim has no real loss. 
In this case, the court grants the victim the right 
to compensation only if his pension should be de- 
creased or his disability should become aggravated in 
the future. 

If the sum of pensions does not fully compensate 
for the loss of earnings, the injury (harm) is com- 
pensated in the amount equal to the difference be- 
tween the pension the victim receives and the aver- 
age monthly earnings he lost. 

As in the preceding example, if our worker earned 
an average of 180 roubles a month and lost 70 
percent of his professional work capability, his loss 
of wages would be 126 roubles per month; if the 
victim were awarded a pension of 65 roubles per 
month, the amount of harm to be compensated by 
the injuror would be 61 roubles per month 
(126—65 = 61). 

Not delving into the fine details of this matter, 
let us nevertheless examine the fundamental rules 
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governing the calculation of pensions. Only those 
pensions must be considered which are awarded to 
and received by the victim subsequent to the acci- 
dent. Any pension received by the victim prior to 
the injury (for example, old-age pensions, pensions 
paid in the event of the loss of the breadwinner, mil- 
itary pensions, etc.) are not to be taken into account, 
inasmuch as pensions received prior to the time 
injury was sustained can in no way compensate for 
such injury and there is no causal connection be- 
tween such pensions and the loss of work capability 
and earning after the accident. 

As noted above, the injuror and the injured may 
both be at fault for an accident. In such a case ju- 
rists use the concept of joint responsibility. 

If the victim’s fault is established in the form of 
intent (which happens very infrequently in such 
cases) then the said victim is not entitled to com- 
pensation for his injury. If the victim is at fault in 
the form of ordinary negligence the injury must be 
compensated in full. If the victim’s fault is in the 
form of gross negligence the court may choose to 
refuse to grant compensation or to grant reduced 
compensation. The extent of the fault of the in- 
juror and the injured is calculated in shares (in 
percent use), taking the specific circumstances of 
each case into account. 

Let us consider these issues in a hypothetical exam- 
ple. 

Let us say that as a result of an accident a victim 
lost 70 percent of his professional work capability; 
his average monthly earnings had been 150 roubles; 
and he is awarded a pension of 50 roubles. It has 
been established that the injuror, e.g. the owner of 
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the automobile, is 75 percent at fault for the acci- 
dent, and the victim is 25 percent at fault. First, the 
loss of wages is calculated: 70 percent of 150 roubles 
= 105 roubles. This sum is reduced in accordance 
with the degree of the victim’s own fault: 25 per- 
cent of 105 roubles = 26.25 roubles. Subtracting this 
sum from 105 roubles, we get 78.75 roubles. The 
pension awarded the victim (50.00 roubles) is 
subtracted from this sum and the victim receives 
compensation in the amount of 28.75 roubles per 
month. 

The victim is entitled to compensation for loss of 
earnings in connection with injury. When the de- 
cision is passed on the amount of the victim’s loss 
of earnings, i.e. his or her future earnings are still 
unknown. Compensation is calculated conditionally 
on the premise that the reduction in the victim’s 
earnings will correspond to the degree of his or her 
disability. However, in practice, this assumption is 
not always justified. Sometimes the victim’s earn- 
ings subsequent to injury remain the same or increase. 

For example, if a bookkeeper or teacher lost a leg 
as the result of an accident, such a person could re- 
turn to his old job after some time of convalescing 
and earn the same salary he earned prior to the ac- 
cident. 

It is possible that the victim might even get a 
raise, for example, in connection with his transfer to 
another, higher-paid job, an improvement in his 
qualifications, the completion of school or training, 
or for some other reason. 

However, compensation for harm means recom- 
pense for lost earnings; if earnings do not actually 
diminish subsequent injury, payment to the victim 
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of additional money would constitute overcompen- 
sation, unfounded enrichment, a violation of the 
principle of full and fair compensation. To avoid 
this, the law takes into account the contingency of 
the calculation of the degree of disability under the 
right of credit of the victim’s wage rule. According 
to this rule, if the victim works, then that part of 
his earnings together with his pension and the com- 
pensation awarded him by the court, which exceeds 
his average monthly income prior to the accident 
in which he sustained the injury, is subject to be taken 
into account towards the payment of compensation. 
In other words, compensation paid to the victim 
together with pensions and earnings should not ex- 
ceed the victim’s general preinjury earnings. Thus, 
compensation, as determined by the court, is not 
always paid in full. 

Let us review this right to credit in an example. 

Let us say a victim has average monthly earnings 
of 160 roubles and loses 50 persent of his profession- 
al work capability. He receives a 40 rouble monthly 
pension. Compensation in this case will be calculat- 
ed to be 40 roubles (50 percent of 160 = 80 rou- 
bles, 80-40 = 40 roubles). This is contingent upon 
the victim’s being able to earn 50 percent of his 
former wage or salary, that is 80 roubles. 

If, subsequent to injury, the victim’s earnings do 
not exceed 80 roubles a month, he is paid compen- 
sation in full. The general income of the victim 
would then be 40 roubles (compensation) + 40 rou- 
bles (pension) -- 80 roubles (new wage or sala- 
ry) = 160 roubles per month (equal to earnings 
prior to injury). 

If subsequent to injury, the victim’s earnings exceed 
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80 roubles per month, the compensation paid to 
him or her decreases by exactly the same amount. 
For example, if after his injury, he (she) earns 100 
roubles, the victim loses 20 roubles of his compensa- 
tion so that his (her) total income stays at the pre- 
injury income level: 20 roubles (compensation) + 
40 roubles (pension) + 100 roubles (earnings after 
injury) = 160 roubles (equal to earnings prior to 
injury). 

Restitution for injury is not made when earnings 
equal 120 roubles a month or more in this case, 
since the victim’s earnings and pension together 
would then be equal to earning prior to injury (120 
roubles + 40 roubles = 160 roubles). 

Victims may be compensated fully or partially 
for losses due to injury by state insurance. Insurance 
may be mandatory or elective. 

Mandatory insurance is required by law, regard- 
less of citizens’ will or desire and is provided by the 
agencies of Gosstrakh, the State Insurance Agency. 
Thus, passengers on different kinds of transport are 
subject to mandatory state insurance against acci- 
dents during their trip or while they are in the sta- 
tion (or at the port, terminal, or pier). Insurance 
premiums up to 25 kopecks, depending on the length 
of the journey, are included in the cost of the ticket. 
Insurance is not required of passengers on inter- 
national, suburban, or intracity trips. 

An insured passenger who is completely and per- 
manently disabled, losing 100 percent of his general 
work capability as a result of a transportation acci- 
dent, is paid 1,000 roubles by Gosstrakh. If a citizen 
loses his work capability partially, but permanently, 
he is paid a proportional part of this sum. In the 


126 


event of a passenger’s death, the same sum is paid 
to his heirs. 

Private citizens may choose to sign an elective 
state insurance contract with Gosstrakh. Specifically, 
a citizen may decide to contract health and life in- 
surance. Should impairment of health or death then 
ensue, the insured person or his heirs would be com- 
pensated by Gosstrakh according to the sum of the 
insurance policy and the degree of disability. 

Sums received by the victim from Gosstrakh agen- 
cies, in cases of mandatory and elective personal 
insurance, are not taken into account while deter- 
mining the amount of injury, i.e. of the compensa- 
tion for injuries which must be paid by the injuror. 
Compensation paid by the injuror to the victim does 
not in any way affect the sum of the insurance com- 
pensation paid to the victim by Gosstrakh. 

There is one exception to the principle of full 
compensation. The court may reduce the compensa- 
tion for harm caused by a citizen depending on his 
property status (Art. 93 of Fundamentals of Civil 
Legislation). 

The reduction of the amount of compensation is 
only possible in those cases when the injuror is an 
individual citizen; a juridical person is obliged to 
make full compensation in all cases. 

The law provides only for reduction of compensa- 
tion made by a private citizen, consequently he or 
she cannot be completely released from his or her 
obligation to redress the harm done. The court may 
decide to reduce compensation by taking into ac- 
count the defendant’s material position: his or her 
earnings, the number of his dependents, his health and 
other relevant circumstances. The decision to reduce 
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compensation payments can be reviewed subsequent- 
ly should the defendant’s material situation change. 

The victim’s compensation for injury, as determined 
during the first hearing of a case, may be subse- 
quently changed. The grounds for such a recalcula- 
tion could be a change of conditions affecting the 
calculation of compensation after the court’s first 
decision, including a change in the degree of the vic- 
tim’s disability, and the pension he receives from so- 
cial security agencies. 

A citizen’s disability after injury is dynamic. It 
may change depending on biological and social fac- 
tors, i.e. the person may become more or less disabled 
as time passes. In order to follow the medical 
history of the disability, medical experts must review 
the victim’s condition regularly. If experts determine 
that the degree of disability has changed since the 
first medical examination, this may lead to a change, 
removal or onset of the victim’s classification as an 
invalid of Ist, 2nd or 3rd group, and, accordingly, 
the pension he gains from the social security bodies. 
The court must accordingly recalculate the sum of 
compensation awarded the victim in the first hear- 
ing. During subsequent reviews of compensation cases 
the compensation for lost earnings is calculated 
in accordance with the latest conclusions of medical 
experts; compensation may be increased, decreased, 
or left as it was (if the degree of disability and the 
amount of the pension have not changed since the 
preceding hearing). 

The injuror may also ask the court for a reduc- 
tion in compensation he pays for an injury he inflict- 
ed if, after the last hearing, his material status has 
taken a significant turn for the worse. If the court 
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judges that the inflictor’s material position prevents 
him from paying full compensation, decreases the 
victim’s compensations, and then determines that 
the inflictor’s financial status has changed for the 
better, the victim has the right to sue for an increase 
in compensation. 

The court may calculate periodic compensation 
payments for damages in connection with loss of earn- 
ings from the day injury was sustained. In Chapter I 
we noted that the period of limitations is not ap- 
plicable to cases involving personal non-property 
rights. In cases reviewed here we speak of property 
demands relevant to the statute of limitations. ‘There- 
fore, if a suit for compensation of injury was filed 
after three years elapsed from the date such injury 
was sustained, the court determines the reason why 
the plaintiff allowed the period of limitations to ex- 
pire; while restoring it the court satisfies it from the 
day on which it was filed. 

Thus, the victim can turn to the court at any time. 
If he or she files suit two years after the accident 
(that is, within the period of limitations), he (she) 
has the right to claim compensation for injury for 
the preceding two years and for all time to come. 
If he (she) files suit after the period of limitations 
(three years) has expired, he (she) may claim repa- 
rations only from the date upon which the suit was 
filed. The court does not award him or her compen- 
sation for the time that elapsed between the date 
injury was sustained and the day the suit was filed. 

The final term of periodic payments is the date 
when the victim is reexamined by medical experts; 
this date is indicated in the experts’ conclusions. If 
they determine that the disability is for life, that is 
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without providing for the future medical reexamina- 
tion of the victim, compensation for injury in install- 
ments is established as a life annuity. In this case, 
it is possible for the court to change the amount of 
the compensation, as stated above, should the finan- 
cial status of the defendant (e.g. a private citizen 
who owns a car) change. 

In accordance with the principle of full compensa- 
tion for harm, the victim, aside from his or her right 
to compensation for lost earnings, has the right to be 
reimbursed for expenses incurred associated with 
paid nursing care, special dietary supplements, pros- 
thesis, treatment in a sanitarium or resort and other 
expenses, if by the conclusion of competent agencies, 
the victim needs these kinds of assistance due to the 
injury he (she) sustained. Other kinds of expenses 
subject to compensation include: the cost of med- 
icines, orthopedic footware, cosmetic assistance, 
and so forth. 

Medical experts may conclude that the victim 
requires other persons to assist him or her in simple 
aspects of daily life (movement, purchase of food, 
medicine, eating, and so forth). Care of the patient 
may be offered by family members or by other per- 
sons hired specially for this purpose. In both cases 
the victim has the right to be reimbursed for 
expenses for such care. This right does not 
exist if care is provided for free by some spe- 
cial organization, such as a hospital or a home 
for the disabled. Expenses for the care of the victim 
are deemed valid regardless of whether they were 
actually spent. The extent of such compensation 
is determined with the specific circumstances of each 
case in mind and can be reimbursed at the rate 
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of wages paid to hired housekeepers. orderlies, or 
nurses. 

Expenses incurred for dietary supplements are 
reimbursed only when a medical establishment conc- 
ludes that such supplements are necessary. Example 
diets are provided by the Institute of Nutrition of 
the Academy of Medical Sciences of the USSR. 
The cost of foods is confirmed by the particular gro- 
cery store. 

In the USSR free medical treatment is provided 
in polyclinics and hospitals. Should a victim require 
treatment in a sanitarium or resort the cost of his 
or her stay there may be assumed entirely or in part 
by his or her trade union or at full cost. The injuror 
is obliged to pay for the cost of sanitarium or resort 
treatment of the victim who needs such, as determin- 
ed by medical institutions, if the costs of the stay 
have not already been paid for by the trade union. 
The injuror is also responsible for the cost of the 
trip there and back. The court may also find for the 
victim for the compensation of earnings which he 
foregoes during his treatment at the sanitarium in 
connection with the injury he sustained, should the 
period of his stay there be deemed unpaid vacation 
by the victim’s place of employment. 

If injury was sustained by a small child who then 
requires treatment at a sanitarium or resort, his 
mother (or another relative) accompanying him has 
the right to be reimbursed for expenses incurred con- 
nected with the trip and the stay in the sanitarium. 
The injuror is also responsible for reimbursing the 
expenses for the person accompanying the child m 
any trips made to another city for medical consulta- 
tion or expertise as well as for sending the child to 
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a special medical institution. For example, a mother 
accompanying her child to a sanitarium has the 
right to be reimbursed for her trip and the earn- 
ings she lost during the time spent accompanying 
the child. 

The victim has the right to demand compensation 
from the injuror for expenses incurred for prosthe- 
sis, orthopedic footware, cosmetic operations (of the 
face, artificial eyes, teeth, etc.), and medicines. The 
amount of compensation is established in accor- 
dance with the bills for such services. 

In exceptional cases, when the victim requires 
special devices for moving about, he may request 
compensation for expenses incurred in connection 
with the acquisition of a motorized wheelchair or 
carriage. 

As a result of an acci- 
dent the victim may die. 
Material harm then con- 
sists of the fact that persons who depended on the 
deceased have been deprived of their livelihood 
which the deceased had provided for them. These 
persons gain the right to demand compensation for 
harm from the party responsible for the death. 

The law determines the circle of persons who 
have the right to compensation for harm in the event 
of death, the terms and amount of such compensa- 
tion. 

In the case of the death of the victim the right 
to compensation for harm is awarded to those non- 
able-bodied persons who were the deceased’s depen- 
dents or who had the right to be supported by the vic- 
tim until the day of his death as well as any posthu- 
mous child of the deceased (Art. 91 of the Funda- 


Compensation for Harm in 
the Event of Death 
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mentals of Civil Legislation). For such rights for the 
compensation for harm in the case of death of the 
breadwinner to materialize it is essential that two re- 
quirements be met: the dependence on the deceased 
and the need for his (her) support. 

Dependents are considered to be persons who com- 
pletely depended on the deceased or received from 
him (her) constant assistance which was the funda- 
mental source of their means of livelihood. If finan- 
cial assistance was rendered once, episodically, or 
irregularly, persons receiving such assistance are not 
considered dependents of the deceased. 

“Complete dependence” means that financial as- 
sistance rendered by the deceased was the only source 
of livelihood for these dependents. In this case 
it is beyond doubt that a given person was a depen- 
dent of the deceased. Financial assistance need not 
be the only source of the dependent’s livelihood. A 
dependent might also receive a pension, stipend, as- 
sistance from other relatives, or a small wage or 
salary. Dependents gain the right to compensation 
for harm if financial assistance rendered by the de- 
ceased was the constant and fundamental source of 
their livelihood. The question is decided by examin- 
ing the size of the given individual’s various sources 
of income. Thus, a wife with a wage of 80 roubles 
per month may be declared a dependent of her hus- 
band who received a wage of 380 roubles per month, 
but if the husband’s wage was only 100 roubles per 
month then the wife would not be considered a de- 
pendent. 

The status of dependents is also conferred on the 
persons who were not actually dependents of the de- 
ceased, that is, who did not receive any financial as- 
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sistance from him while he was alive, but had the 
right to receive support from him before the day of 
his death. Such persons are also entitled to compen- 
sation for damages. 

For example, the mother of a minor who lives 
separately did not apply for alimony payments from 
the father for some reasons. In the event of the fa- 
ther’s death the child has the right to receive com- 
pensation for harm inasmuch as he had the right to 
alimony, although such right had not been realized 
before the deceased’s death. 

The child of a deceased victim, born after his 
death, is included in the category of dependents 
who have the right to receive compensation for 
harm. 

The right to compensation for damages in the 
event of the death of the breadwinner does not ad- 
here to all persons who were dependent on the de- 
ceased, but only to the non-able-bodied dependents. 

According to the Constitution of the USSR citi- 
zens have the right to work and are obliged to work 
conscientiously; evasion of socially useful work is in- 
compatible with the principles of socialist commu- | 
nity life. 

In accordance with these constitutional provisions, 
civil law declares that the right to compensation 
for harm in the event of the death of the bread- 
winner is granted only to those of his dependents 
who are disabled and require financial assistance. 

Disabled citizens are those citizens who are un- 
able to work due to their age or health, namely, per- 
sons under 16 years of age, or, if they are students, 
under 18 years of age, older than 60 if men, or 55 
if women, or invalids of Ist, 2nd, or 3rd groups. A 
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parent or spouse of the deceased may be granted 
the priveleges of a disabled person if he or she was 
not employed at the time of the victim’s death and 
was fully occupied with taking care of the deceased’s 
children, brothers, sisters, or grandchildren under the 
age of 8. Such persons are granted the right to com- 
pensation for harm in the minor children’s interest. 

Disabled dependents of the deceased who have 
the right to compensation for injury include the de- 
ceased’s relatives as well as persons who were not 
related to the deceased, for example, his nanny, de 
facto spouse, or children born out of wedlock, and 
other needy persons who received financial assis- 
tance from the deceased while he was still alive. 

The right to compensation for injury in the event 
of the death of the breadwinner does not belong to 
persons who were actually dependents of the deceased 
but who are capable of working. 

For example, an able-bodied wife (i.e. under the 
age of 55 and not considered an invalid), of a de- 
ceased victim, having no children under the age of 
8, who did not work during her husband’s life, i.e. 
who actually depended on her husband financially 
while he was alive, does not have the right to claim 
compensation for damages after his death. She is 
not considered needy since her health condition, age, 
and family situation do not prevent her from work- 
ing and earning her own livelihood. 

The compensation for harm in the case of the 
death of the breadwinner consists of that part of his 
(her) earnings which every disabled dependent re- 
ceived from him (her) while he (she) was still alive. 
It is practically impossible to establish precisely what 
part of the deceased’s earnings were spent on each 
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member of his (her) family individually, and there- 
fore, for the purposes of determining the compensa- 
tion for injury for each member of the family, it is 
supposed that each dependent received as equal share 
of the deceased’s earnings. 

In the event of the death of the breadwinner com- 
pensation for non-able-bodied persons with the right 
to receive such is calculated from the average earn- 
ings of the deceased, deducting that part of his in- 
come which he spent on himself and able-bodied 
dependents who have no right to compensation. 

For the calculation of the amount of compensa- 
tion made to each of those having the right to such, 
that part of the breadwinner’s earnings which was 
spent on such persons is divided by their number; 
for each such person the pension for the death of 
the breadwinner, is deducted from his or her com- 
pensation. 

Let us note that in such cases the only pensions 
subject to be taken into account are those received 
for the death of the breadwinner, other kinds of 
pensions are not subject to reduction from the total 
figure. If a dependent is not granted a pension for 
the death of his breadwinner, the size of the compen- 
sation is made equal to that part of the deceased’s 
earnings which were spent on each dependent. 

Let us review the procedure for the determina- 
tion of the amount of compensation in several exam- 
ples. 

The family of a deceased victim consisted of an 
able-bodied but non-working wife, a son of 3 and 
a daughter of 8. The average earnings of the de- 
ceased was 200 roubles per month. First, that part 
of the earnings which were spent, on each member 
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of the family, including the deceased, is determined: 
200 roubles divided by 4 is 50 roubles per month. 
Underage children and the wife who takes care of 
them have the right to receive compensation to the 
extent of 50 roubles each, thus, in total, 150 rou- 
bles. The pension already granted them for the loss 
of the breadwinner is subtracted from this sum. 

The family of a deceased consisted of an able- 
bodied but non-working wife and two children aged 
14 and 19; the average earnings of the deceased 
were 280 roubles. Accordingly, each member of the 
family received 70 roubles per month (280 roubles 
divided by 4), but compensation for harm may be 
made only to the one minor child, the 14-year-old, 
to the extent of 70 roubles, with the deduction of 
the pension he receives for the death of his bread- 
winner. 

A deceased had one dependent— a seven-year-old 
daughter. Six months after his death, his son was 
born. The average wage of the deceased was 180 
roubles. This amount is divided by 3, and the size of 
compensation for damages to the daughter and the 
son will be 60 roubles each minus their pension for 
the loss of the breadwinner. 

Should both parents perish, for example, as a re- 
sult of an automobile accident, during the determi- 
nation of the amount of the compensation the total 
earnings of both parents are taken into account. 
For example, the husband earned 170 roubles, the 
wife received 130 roubles; if there are three minor 
children the compensation awarded each of them 
is figured to be 170+ 130 roubles = 300 roubles, 300 
roubles divided by 5 = 60 roubles per month minus 
their pension for the loss of the breadwinner. 
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Payment of compensation for harm to disabled de- | 
pendents is granted from the day of the breadwin- 
ner’s death (and from the day of the birth of the 
breadwinner’s posthumous child) and is continued 
for the following periods: 

—to women older than 55 and men older than 
60. for life; 

—to minor children until they reach the age of 
16 or, if they are still students at that time, until 
the age of 18; 

—to invalids of all groups for the time during 
which they are disabled and, if they are permanently 
disabled, for life; if during review of the disability 
classification the disability is dropped altogether, pay- 
ment of compensation ceases; 

—to one of the parents or the spouse of the de- 
ceased, regardless of age or work capability if such 
person does not work and is fully occupied with tak- 
ing care of the children, grandchildren, brothers or 
sisters of the deceased who are under the age of 8, 
until that time as such children reach the age of 
eight. 

A minor’s right to receive compensation in con- 
nection with the death of the breadwinner is also 
retained in the event of future adoption; compen- 
sation, granted to a spouse of the deceased, conti- 
nues to be paid should he or she enter another mar- 
riage. 

Aside from the financial security offered non-able- 
bodied dependents, the person responsible for the 
death of the breadwinner is obliged to make com- 
pensation for other expenses related to the accident. 
All actual expenses concerning the treatment, diet. 
care of the victim until his (her) death as well as 
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expenses for his or her funeral are to be reimbursed. 
The right to the compensation for these sums is 
granted to those who incurred these expenses, that 
is, dependents of the deceased and other persons. 
In the USSR citizens 
Mere ae attempt to rescue socialist 
Compensation fer nity property from some im 
Attempt to Rescue minent danger, sometimes 
Socialist Property even risking their own 
health in the process. 
In accordance with the principle of fairness and 
in order to impress upon citizens the importance of 
protecting socialist property, the economic founda- 
tion of the Soviet state, the law provides for special 
care for citizens who have sustained injuries to their 
health while rescuing socialist property. 
According to Art. 95 of the Fundamentals of Civ- 
il Legislation, injury sustained by a citizen in res- 
cuing socialist property from impending danger must 
be compensated by the organization whose property 
the injured person was in the act of rescuing. Ac- 
cordingly, there arise between the organization and 
the victim relations which bear upon the compen- 
sation by such injury as is incurred. These relations 
are in some ways similar to tortious relations already 
reviewed but in some ways are distinct from them. 
The following conditions must be met for the in- 
jured party to be entitled to compensation: the vic- 
tim must perform acts to save socialist property 
from some impending danger; the injury is sustained 
by a citizen; the existence of a causal relationship 
between the former and the latter conditions; the 
only obligated party for such compensation is the 
organization (not a private citizen) and the only 
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subject for such compensation is the private citizen 
(not a juridical person). 

Any state, cooperative, collective-farm or social 
organization whose property was in danger may be 
obliged to make compensation for the injury (for 
example, in the case of a fire, flood, assault, robbery, 
traffic or industrial accident on masstransit, in a 
factory, and so forth). 

A citizen who has attempted to rescue such pro- 
perty is entitled to compensation for harm connected 
with injury and disability. The concept of harm in 
these cases coincides with the definition of harm in 
tortious obligations. 

It is important to note the wording of the law, 
which refers to “the attempt to rescue”, not about 
the “rescue” of socialist property. This means that 
rights to compensation for injury are granted to per- 
sons who merely attempt to rescue property, wheth- 
er or not such attempts are successful or produce 
positive results, whether or not such property, in fact, 
is rescued. 

It does not matter what the source of impending 
danger threatening the property was, whether due 
to the fault of the organization itself, the fault of third 
parties, or due to objective circumstances beyond 
human control. Thus, fault is not a condition for 
the obligation to make compensation for harm, es- 
pecially since the victim himself was taking the risk 
voluntarily. 

The voluntary nature of an act taken to save so- 
cialist property is an essential condition for com- 
pensation. Citizens who were obliged to take such 
actions due to the nature of their job, e.g. a watch- 
man, concierge, fireman, and so forth, do not have 


140 





the right to receive compensation for injuries incurred 
during attempted rescue of socialist property. 
Such persons receive increased pensions for injuries 
sustained during rescue operations. 

Should an employee attempt to save his or her own 
organization’s property, but such rescue operations 
do not enter into his or her normal work responsi- 
bilities (e.g. if he or she were a bookkeeper, chauf- 
feur, machinist, and so forth) then such employee 
does have the right to compensation for injuries. 

In the event of the death of the victim during 
rescue operations, his or her non-able-bodied depen- 
dents are entitled to compensation for harm. 

The amount of compensation is calculated accord- 
ing to the same rules applied in tortious obligations, 
derived from the average wages of the victim, the 
degree of his disability, taking into account any pen- 
sions he receives. Furthermore, expenses associated 
with treatment, special diets, prosthesis, nursing care 
by third parties are also reimbursed, as well as dam- 
ages to property belonging to the victim. 








CHAPTER U 


PROTECTING PERSONAL INTERESTS IN 
PROPERTY AND PERTINENT NON-PROPERTY 
RELATIONS 


Personal Non-Property Relations Pertinent to Property Re- 
lations. Protecting Personal Rights of Authors of Works 
of Science, Literature, and the Arts. Protecting Personal 
Rights of Authors of Inventions, Innovative Proposals, In- 
dustrial Designs and Discoveries. Protecting Citizens’ Per- 
sonal Welfare and Interests in Property Relations. 


We have already explained that civil legislation 
regulates three different kinds of relations: 

property relations, 

personal relations pertinent to property relations, 
and 

personal relations not pertinent to property rela- 
tions. 

Thus far we have reviewed civil regulation and pro- 
tection of the last category of relations, those that 
are wholly personal. Now we will acquaint the read- 
er with the protection of two other kinds of rela- 
tions, but only inasmuch as they are relevant to 
personal interests of a non-economic nature. 

The most important 

Personal Non-Property§ — kind of relations included 

Relations Pertinent : : 
to Property Relations in this category are those 
which arise in connection 
with the fruits of some intellectual creative endeav- 
our: works of science, literature, and the arts, in- 
ventions, innovative proposals, industrial designs, 
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and scientific discoveries. Human being are the creat- 
ors of these products of the intellect. Human beings 
also produce material goods which lose their individ- 
uality in civil turnover. In contrast to such goods, 
the products of human creativity do not lose their 
individuality; on the contrary, they retain their in- 
dividual character and belong always to a specific 
person, their creator, the author. A set of relations 
of property and non-property nature arises between 
any given author (for purposes of our discussion we 
use this word to mean any creator, i.e. writer, com- 
poser, painter, sculptor, theorist, inventor, and so 
forth) and other persons. 

The author’s fundamental property right is the 
right to be paid for his work, the right to remune- 
ration. The size of remuneration is determined by 
agreement between the parties, for example, the auth- 
or of a given book and the publishing house, within 
the limits of the rates established by a state agency 
on authors’ remuneration, taking into consideration 
the size and quality of the given work. 

We will not review these relations in detail, since 
they are of an economic rather than a personal 
(non-economic) nature. In some cases, for exam- 
ple, for the writing of a scientific work as part of 
one’s regular job responsibilities, what the authors 
receive is not author’s remuneration but a salary 
from the establishment in which they are employed. 
In this case the copyright is of an exclusively per- 
sonal, non-property nature. 

When we speak of the “results or products of crea- 
tive endeavour,” we have in mind not material ob- 
jects, but spiritual values. Thus, an individual, hav- 
ing written a book, has the right not to own a copy 
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of the published book as a material object in civil 
turnover, i.e. on sale to the general public for a 
certain sum of money, but the right to be considered 
the author of this book. 

A book, having been purchased in a store, can 
belong to any or many citizens as personal property, 
but its author or coauthors can be only that indivi- 
dual or those individuals who wrote it. If an artist 
sells one of his paintings, the purchaser gains the 
right to own the painting as a thing, but the painter 
retains his right to the painting. Books, paintings and 
other objects which express an individual’s creativ- 
ity may be transferred from person to person, but 
the author’s right to such products of creative en- 
deavour remains with the author: authorship of 
such works is the personal, spiritual, absolute, and 
inalienable right of the creator of a work of intel- 
lectual creativity. 

“Citizens of the USSR, in accordance with the 
aims of building communism, are guaranteed freedom 
of scientific, technical, and artistic work. This freedom 
is ensured by broadening scientific research, encour- 
aging invention and innovation, and developing 
literature and the arts. The state provides the neces- 
sary material conditions for this and support for 
voluntary societies and unions of workers in the 
arts, organizes introduction of inventions and inno- 
vations in production and other spheres of activity. 

“The rights of authors, inventors and innovators 
are protected by the state”. (Constitution of the 
USSR, Art. 47). 

These constitutional provisions are made more 
specific in the standards of civil legislation and some 
of the other branches of Soviet law. 
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Copyright law, with 
Protecting Personal its system of legal norms, 


Rights of Authors lati hi 
GE Warke sols Stcace: regulates relations which 


Literature and the Arts vise in connection with 

the creation of works 
of science, literature, and the arts. These norms are 
found in Section IV of the Fundamentals of Civil 
Legislation of the USSR, in the Union republic 
civil codes, and in bylaws. They determine the legal 
objects and subjects of copyrights, their rights, ob- 
ligations, and the procedure for defending authors’ 
rights. 

The law establishes conditions and requirements 
for the emergence of a copyright. 

Copyrights extend to: a) works of science, lite- 
rature, and the arts; b) which are the product of 
creative endeavour; c) are expressed in an objective 
form; d) which permits the reproduction of the 
work. 

The work is a non-material product of creative 
endeavour which is itself a system, a totality of ideas, 
thoughts (if a work of science) or a system of 
ideas, thought and images (if a work of literature or 
the arts). 

Such a work is the product of individual creative 
effort. The creative nature is expressed in the novel- 
ty and individuality of the work; the work’s con- 
tent, form or both are original. A copy of a painting 
is not an object of a copyright, since copies re- 
peat the content and form of the original, and, ac- 
cordingly, have no element of creativity. However, 
for example, a collection of speeches, documents, 


and so forth does feature elements of creativity in 
its form. 
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Ideas, and images exist in people’s consciousnesses. 
They become the object of a copyright only af- 
ter they have been given objective form which per- 
mits others to perceive it as a work of art and re- 
produce it (without the author’s help). 

A work may be expressed in various ways: oral- 
ly (in a report or speech), in writing (in a manu- 
script or score), or mechanically (on a recording), 
or in other ways. 

For example, an author thinks of an idea for stag- 
ing a ballet on a particular theme, but this idea 
is not considered a work of art and is not protected 
by copyright law while it is still only a thought. How- 
ever, the realization of this idea on stage or the re- 
cording of the ballet composition on a film or paper 
by means of accepted conventional symbols is an 
object of copyright. 

According to Art. 475 of the Civil Code of the 
RSFSR, the following works may be copyrighted: 

oral works (speeches, lectures, reports, and so 
forth) ; 

written works (literary, scientific, and so forth); 

dramatic works, musical-dramatic and musical 
works (with or without text) ; 

translations; 

scenarios, plot outlines; 

motion pictures, films for television, radio and 

television broadcasts; 

choreographic and pantomime works with respect 
to whose production they are written or other in- 
structions; 

paintings, sculptures, works of architecture, graph- 
ics, applied decorative arts, illustrations, drawings, 
and sketches; 
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plans, sketches and models relevant to the scien- 
ces, technology or some dramatic or musical-dra- 
matic stage production; 

geographic, geologic and other maps; 

photographs and works created photographically 
or in similar ways; 

works of art expressed with the assistance of me- 
chanical or some other technical recording; and 

other works. 

Both published and unpublished works are protect- 
ed by copyright law, that is, regardless of whether 
or not these works have been published in the press, 
publicly performed or demonstrated and so forth. 

All creative works are protected by copyright law 
regardless of their intrinsic, e.g. artistic or literary 
value. If a work is not considered to be good art its 
publication is, of course, problematic. Nevertheless, 
works of poor quality are also protected by copyright 
law to prevent others from appropriating, rework- 
ing or publishing them. 

If a work is of one of the categories named above 
it becomes subject to legal protection. This requires 
no registration of the work, no determination of its 
social value by some agency, or the establishment of 
its originality, priority, or other formal actions. 

The law protects works regardless of the time 
when they were created or the originality of their 
theme. For example, several works may be created 
at once or at different times about one historical 
event or person; these works may be scientific works, 
novels, paintings, operas, ballets, or motion pictures. 
It is only significant that each work must be ori- 
ginal and may not textually repeat that which was 
written in another work. 
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Only one kind of work of art requires a formali- 
ty: photographs and works of art created with phot- 
ographic equipment are declared to be copyrighted 
when the name of their author and the place and 
year of publication of the work are indicated on 
each print made. 

The subject of\the copyright, the author, is the 
creator of the work. 

According to Art. 14 of the Civil Code of the 
RSFSR any citizen, regardless of his age, may be an 
author. The rights of authors under 15 years of 
age are exercised by their parents or trustees. 

An author who has created a work within the scope 
of employment in some scientific organization or 
any other establishment, is the copyright owner in 
his work except for the right to remuneration and 
the procedure for using the work. 

Both citizens of the USSR and aliens may be re- 
cognized as authors. The copyrights of Soviet citi- 
zens are recognized regardless of where their works 
first appear, on the territory of the USSR or abroad. 

Works of foreign authors are protected in the 
USSR if they were first published or located in some 
objective form on the territory of the USSR or 
if they were first published or located in some objec- 
tive form on the territory of some other state in ac- 
cordance with international conventions signed by 
the USSR (Arts. 477-478 of the Civil Code of the 
RSFSR). 

The USSR participates in bilateral copyright 
agreements with several socialist countries. 

On May 27, 1973 the USSR adhered to the Uni- 
versal (Geneva) Copyright Convention (1952); copy- 
right subsists in works of foreign authors published 
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after May 27, 1973 in other countries which are 
signatories to the Geneva Convention. 

Copyright to a work created by two or more per- 
sons (collective work) are shared by the coauthors. 

For a work to be considered the product of the 
efforts of coauthors it is essential that the nature of 
each coauthor’s work be creative. If someone ren- 
ders an author technical help, for example, in draw- 
ing up schemes, sketches, or editing his work, this 
person is not considered a coauthor. 

Persons who give an author an idea, a theme, or 
a plot are also not considered coauthors. For exam- 
ple, Pushkin gave Gogol the idea for Dead Souls, 
and Tolstoy’s novel Resurrection was written accord- 
ing to information recounted by a famous Russian 
jurist, A. F. Koni. Nevertheless the authors of these 
ideas did not become coauthors of the written works. 

Collective works may consist of parts, each of 
which is independent (for example, the music and 
libretto of an opera) or which form one inseparable 
whole. In the first case each of the coauthors retains 
his copyright to the part he created and in both cases 
all creators of a collective work retain the copy- 
right to the work as a whole. 

The relations between and/or among coauthors 
are determined by agreement between and/or among 
them, and in the absence of such agreement the 
copyright is exercised by all the coauthors jointly. 

A copyright may be inherited by an authors’ heirs, 
but, of course, not in full. Heirs do not inherit the 
author’s name and they do not inherit the right 
to introduce changes or amendments into a work. 
The heirs inherit the power to protect an author’s 
name and the inviolability of a work, the right to 
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publish it and to receive remuneration for such pub- 
lication. 

Copyrights remain in effect during the author’s 
life and 25 years after his death, as of the first of 
January of the year following the author’s death. 

An author’s heirs are his or her close relatives 
(heirs by law) as well as other persons according to 
his or her testament. 

Not only private citizens, but also juridical per- 
sons (i.e. organizations) and the state may be copy- 
right owners. 

Organizations may hold copyrights on publications 
of collected materials they gather and release, in- 
cluding periodic and one-time collections, encyclo- 
pedia, dictionaries, magazines, and scholarly works, 
motion pictures, and radio and television broadcasts. 
The copyright to such collections, as collections per 
se, belongs to the organization, while the copyright 
to individual pieces included in a collection belongs 
to the individual author or coauthors (the compi- 
lers, authors of articles, scenarios, music, stage pro- 
ductions and so forth). Other organizations may not 
publish the same collected materials without permis- 
sion from the organization which holds the copy- 
right to the first edition. 

Juridical persons, such as publishing houses and 
theatres, may acquire certain author’s rights if they 
sign a contract with the given author on the publica- 
tion of his book or the production of his drama, ope- 
ra or other stage presentation. 

Foreign juridical or natural persons may acquire 
the copyrights to a work written by a Soviet author | 
under a contract with the Soviet author through the | 
offices of the Copyright Agency of the USSR | 
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(VAAP); accordingly, Soviet organizations may ac- 
quire the copyrights to a foreign author’s work 
through the offices of VAAP. 

Organizations may also acquire copyrights by in- 
heriting them according to the will and testament 
of their authors. 

The state may become the holder of the copyright 
to a given work in the following circumstances: the 
declaration of a work to be property of the state; 
obligatory purchase of the copyright; the state’s in- 
heritance of the copyright according to the author’s 
testament; and in the absence of any heirs in the 
event of the author’s death. 

When the copyright to a given work expires the 
work may be declared to be property of the state, 
according to the decision of the Government of the 
USSR or the government of Union republic. This 
usually concerns works of great social significance 
which require the state’s protection; the state takes 
care of the publication, distribution, and inviolability 
of the given work. 

Obligatory purchase of the copyright to a given 
work is possible only in exceptional cases, by a spe- 
cial decision of the government, in reference to 
works which represent significant public interest and 
if the author or his heirs do not wish to publish the 
work themselves. The author is not deprived of all 
of his rights to the work in this case; he loses only 
his authority to permit publication or the public per- 
formance of his work, authority which is transferred 
to the state. 

Authors of scientific, literary and artistic works 
have personal non-property and property rights. 
Such authors have the property right to payment 
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for their work (remuneration). Among their person- 
al non-property rights, such authors have the right 
of authorship (i.e. the right to be considered the 
author of a given work), the right to a name, the 
right to the inviolability of their work, the right to 
publish, reproduce and distribute their work (Art. 
479 of the Civil Code of RSFSR) and the right 
to authorize translations (Art. 489 of the Civil Code 
of RSFSR). 

Of these rights, the first three belong exclusively 
to the author; the other rights may be transferred 
to the author’s heirs, juridical persons, or to the 
state. 

All of these rights are derived from one among 
them, the fundamental author’s right, the right of 
authorship, the right of a work’s creator to be rec- 
ognized by all other persons, organizations, and the 
state as the author of this work. 

On the basis of his right to a name, the author 
may publish his work with his name indicated on 
the work, under a pseudonym, or anonymously. 

On the basis of his right to the inviolability of 
his work, the author has the power to forbid other 
persons from introducing any changes in any parts 
of the work, whether these changes would alter the 
name of the author (or his pseudonym), the title 
of the work, the dedication, foreword, contents, con- 
clusion, and so forth. The author also has the right 
to forbid changes relevant to the form of his work. 
Without the author’s consent it is forbidden to at- 
tach to a work any illustrations, commentaries, fore- 
words, or explanations. Any changes may be made 
only by the author himself or by other persons with 
his or her consent. 
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The author alone has the right to determine if 
his work is ready to be published or not on the ba- 
sis of his rights to the publication, reproduction and 
distribution of his work by any means permissible 
by law; without his consent his work may not be 
published, staged in a theatre, cinema, recorded 
for television or on a record or tape. The author 
has the same right with respect to the reproduction 
and distribution of his work, i.e. its reedition, dup- 
lication and the retail sale of the copies thereof. 

Using an author’s work, including its translation 
into another language, is permissible only on the ba- 
sis of a written contract with the author or his suc- 
cessors, except as provided for by law. The law spe- 
cifically defines such circumstances, for example, in 
the Civil Code of the RSFSR, Arts. 492, 493, and 
495. 

According to Art. 492 of the Civil Code of the 
RSFSR, an author’s works may be used without his 
consent and without the payment to him of remune- 
ration: 

—for the creation of a new, independent, creative 
work (e.g. use of a theme for the creation of a 
new story or poem, creating a painting along the 
motif of a particular sculpture, and so forth), ex- 
cept the reworking of a narrative work into a dra- 
ma or scenario and vice versa (in the last examples 
it is necessary to obtain the author’s consent as he 
or she retains his or her right to remuneration) ; 

—for reproduction in scientific, critical, and aca- 
demic publications of extracts of the given work, in- 
cluding citations not in excess of one author’s signa- 
ture; 

—for newspaper, magazine, cinema, radio, and te- 
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levision communiques about newly released publica- 
tions; 

—for reproduction of public speeches or reports, and 
published works in newspapers, motion picture films, 
radio and television broadcasts and for the broad- 
casting by radio and television of performed works 
from the place of their performance; 

—for the reproduction (excluding mechanical 
contact copying) of works of fine arts displayed in 
public (except exhibitions and museums); 

—-for reprographic reproduction of printed works 
for non-profit scientific, educational, scholarly, aca- 
demic, and instructional purposes; 

—for publication in braille for the blind. 

According to Art. 495 of the Civil Code of the 
RSFSR, a work may be used without the author’s 
consent but with payment to him of appropriate re- 
muneration in the following cases: 

—public performance of a published work (how- 
ever, if there is no admission charge, remuneration 
is paid only in specially established cases) ; 

—recording (on film, disc, magnetic tape, or pho- 
nograph records or any other device) of a published 
work for public reproduction and/or distribution, 
excluding the use of works for motion pictures, 
radio and television broadcasts; 

—use by a composer of published literary works 
for the creation of a musical composition with a 
text; in this case, the author’s remuneration is paid 
by the organization using the new musical work; 

—the use of works of the fine arts or a photo- 
graph in manufactured products (in such cases indi- 
cation of the author’s name is not obligatory). 

Furthermore, according to Art. 493 of the Civil 


154 


|, ee ee ee 


—  —_ 








Code of the RSFSR, it is permitted to use and rep- 
roduce a work of art without the author’s consent 


and without payment to him of remuneration in 
order to satisfy personal demands. 

An author, or his assignee may conclude an auth- 
or’s contract with a view to using his work. There 
are two kinds of author’s contracts: an author’s con- 
tract for the delivery of a work for use and an auth- 
or’s licence contract. 

Under an author’s licence contract the author 
grants an organization the right to use the work, in- 
cluding its translation into another language or 
adaptation, within certain limits and time; the or- 
ganization also undertakes to use the work in ac- 
cordance with the contract and to remunerate the 
author. 

Author’s contracts for the delivery of a work for 
use include: 

a publisher’s contract—for the publication or re- 
publication of a work in the original; 

a staging contract-—for public performance of an 
unpublished work; 

a scenario contract—for the use of an unpublished 
work in a cinematographic or television film (or 
broadcast) ; 

commission—a contract for the creation of a work 
of fine arts for public display; 

a contract for the use in industry of an unpublished 
ornamental work; 

other contracts—for the use of a work in any 
other manner. 

There exist standard publication and production 
author’s contracts, as well as other standard authors’ 
contracts. Such standard contracts take into account 
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the specific variables relevant to each different kind 
of work and the means of using this work. They spe- 
cify the conditions to which both parties agree in 
the contract; the rules of the standard contract are 
optional. Any change in the standard contract is 
possible, except changes to the author’s disadvant- 
age (as established by law and the given standard 
contract). 

Basically provisions of civil law, as well as of 
administrative and criminal law defend authors’ 
rights. An author (or his assignee) may demand the 
restoration of his rights, according to Art. 499 of 
the Civil Code of the RSFSR, in cases when his 
personal non-property author’s rights have been vio- 
lated, that is, when his other work has been used 
without a contract with the author (or the author’s 
assignee) or the conditions of the use of a work 
without the author’s consent have been infringed, 
or the integrity of the author’s work has been viola- 
ted. 

For example, if a work is published without indi- 
cation of the author’s name (or with a distortion 
of the author’s name), or under some other person’s 
name, without the author’s consent (or contract), 
with some distortion of the contents of the work, 
or with changes unauthorized by the author, the 
author has the right to request that the court forbid 
the publication of the work, that the changes be re- 
moved or repaired, that the name of the author be 
published in the press and information be published 
about the distortions made. 

Moreover, an author may demand compensation 
for losses he suffered and may complain to official 
agencies about the violation of his copyright so that 
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the guilty officials are punished as provided for by 
administrative procedure. 

According to Art. 141 of the Criminal Code of 
the RSFSR, publication of someone else’s work un- 
der one’s own name, whether such work be scien- 
tific, literary, musical, or artistic (plagiarism) and 
any other appropriation of the authorship of some- 
one else’s work, or the unlawful reproduction or 
distribution of such a work as well as complelling 
someone to be a coauthor against his will, are all off- 
enses punishable by up to one year’s deprivation of 
freedom or by a fine of up to 500 roubles. 

The norms of law of 

Richa at Personal invention are written into 
of Inventions, Innovative Sections V and VI of the 

Proposals, Industrial Fundamentals of Civil Le- 

Designs and gislation and the Civil Co- 
Discoveries 3 
des of the Union Repub- 
lics as well as in special normative acts, the Statute on 
Discoveries, Inventions, and Innovative Proposals of 
1973 and the Statute on Industrial Designs of 1981. 
An invention is considered to be any new and sig- 
nificantly different technical solution to a problem 
in any branch of the national economy, social and 
cultural sphere, or defense which yields an improve- 
ment. From this definition, jurists have derived 
the following attributes of an invention: it must 
solve a technical problem; it must be new; it must 
be significantly different; it must have a positive effect. 

A technical solution to a problem is understood 
to be a solution by technical means in any branch 
of the economy, not only in industry, but also, for 
example, in medicine, where one may invent new 
instruments for treatment. 
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Accordingly, someone may come up with a new 
idea which improves on an old one, but if this idea 
is not of a technical nature, i.e. if it is a suggestion 
for the management of some organization, the reor- 
ganization of work planning, or financing, teaching 
methods, or methods for raising children, then it is 
not considered to be an invention. 

One of the most important criteria is the require- 
ment that an invention be original. A suggestion 
is considered original and significantly different, if 
in its essence it had not been demonstrated to an 
unspecified number of persons. The invention must 
be new in the global sense. 

The new technical solution to the given problem 
must yield a positive effect, ie. be useful, and yield 
better results as compared with the relevant older ) 
prototypes (e.g. an improvement in a product, re- 
duction in the cost of manufacturing the product, 
higher efficiency, economy of raw and other mate- 
rials, fuel and so forth). In perspective inventions 
a positive effect is achieved in the foreseeable future. 
Proposals which violate the public interest, hu- 
manism or morals are not considered to be inven- 
tions. 

Innovative proposals are technical solutions of 
problems which are new and useful for an enterprise, 
organization or establishment to which they are 
offered. Such solutions may include changes in the 
design of goods, the technology of production, the 
application of new technology, or a change in ma- 
terials used in manufacturing products. Innovative 
proposals must meet the same requirements as in- 
ventions, but the requirements for originality and 
significance for the innovative proposal are lower. 
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Among other things, the originality requirement has 
a local character, as opposed to a global one: the 
given idea must be new for a particular enterprise, 
but it could be well known and applied in other en- 
terprises. 

A handicraft rendered in a new artistically-tech- 
nical way which is visually distinct, meets the cor- 
responding requirements of technical aesthetics, pro- 
motes its realization by means of manufacturing, and 
yields a positive effect is considered to be an indust- 
rial design. 

In Chapter I we spoke about the different pro- 
cedure for the defense and protection of rights. This 
difference is also relevant, in particular, in the law 
of invention. 

By itself, the fact of a technical solution of some 
problem is of no juridical significance as long as 
this solution is not registered and official documents 
concerning it are not drawn up and issued. The 
invention’s priority is established on the day a dec- 
laration is submitted to the State Committee for Dis- 
coveries and Inventions of the USSR Council of 
Ministers or in the relevant ministry or department; 
if there is a dispute, from the day a declaration is 
received by the post office or from the day relevant 
materials are registered in the given enterprise, es- 
tablishment, or the USSR Society of Inventors and 
Rationalizers. If the dates of the priority of the dec- 
larations coincide all inventors mentioned in the 
relevant declarations are deemed coauthors. 

The defense of authors’ rights, when such have 
been violated or disputed, takes place in administra- 
tive or court procedure. 

Inventors’ rights are protected by issuing to the 
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inventor or author a certificate or patent (according 
to the author’s choice), certifying that he has been 
accorded such rights. 

An author’s certificate is a document made out 
in the name of an author or inventor which certifies 
that the person named is the inventor of the speci- 
fied invention (industrial design); the document cer- 
tifies the inventor’s right to preferences and remu- 
neration as stipulated by the law and transfers to 
the state the exclusive right to the invention. The 
inventor receives his remuneration and enjoys his 
preferences, but the invention (industrial design) 
becomes public property and can be used by any 
organization without the inventor’s permission or 
consent. Author’s certificates are issued by the State 
Committee for Inventions and Discoveries of the 
USSR Council of Ministers and is effective perpe- 
tually. 

Inventors, who are citizens of the USSR, usually 
prefer this form of safeguarding their rights, the 
author’s certificate. 

A patent certifies: the recognition of a proposal as 
an invention, the priority of the inventor, authorship 
and the exclusive right of the owner of a patent 
to the invention. No one may use a patented inven- 
tion without the consent of the patent owner (the 
inventor, his heirs, or persons to whom the patent 
has been transferred). Patent owners have the right 
to license others to use their inventions, granting 
such licenses for a fee or without one; they may also 
choose to cede their exclusive patent rights entirely. 
This is also applicable to the author of an industrial 
design. Patents on inventions are issued by the State | 
Committee on Inventions and Discoveries of the 
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Council of Ministers of the USSR for a term of 
15 years, and patents on industrial designs for a 
term of 5 years. 

The author has the right to choose either of the 
two means of protecting his inventor’s rights, the 
author’s certificate or the patent. However, if an 
invention is of special significance for the state, the 
state may compel the author to sell the patent to 
the state, according to the decision of the Council 
of Ministers of the USSR. 

The author of an invention does not have the 
right to obtain a patent if his invention was created 
in connection with his or her work at a state, co- 
operative, or social enterprise, on its assignment, or 
if the author was rendered financial or any other ma- 
terial assistance from such enterprises. 

The author of an innovative proposal is given an 
author’s certificate by the enterprise, organization, 
or ministry which has accepted the proposal. 

According to Soviet legislation, persons who have 
authored an invention or innovative proposal with 
their own creative efforts, regardless of their age 
or citizenship, are recognized as the authors of such 
inventions and innovative proposals. 

If a proposal is made by two or more persons, 
such persons are considered coauthors of the pro- 
posal. Persons who render an author technical as- 
sistance (the preparation of drawings, diagrams, 
charts, calculations, documentation, and so forth) 
are not considered to be coauthors. 

An author’s heirs inherit only those rights which 
guarantee financial reward for his or her work (e.g. 
the right to receive an author’s certificate or patent). 

Soviet juridical persons may not be considered 
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inventors, however, they do have certain rights and 
obligations in this regard. Thus, they have the rights: 
to use freely any unpatented invention and any in- 
novative proposal without any permission or consent 
from other parties; to acquire licenses to use patent- 
ed inventions; to acquire certificates and patents for 
inventions created in connection with the fulfillment 
of some work task or assignment; to use an iden- 
tical technical solution which has not been formal- 
ized as an invention, without payment of fees to the 
inventor if such technical solution had been used 
before the establishment of the inventor’s priority. 

The state may also be the subject of the invention 
law. It has the right to use inventions which have 
not been patented or inventions whose patents have 
expired, as well as in instances in which it obliges 
an inventor to sell his or her patent to the state. 

The personal rights of an inventor or an author 
of an innovative proposal include the right of auth- 
orship, the right to an author’s name, the right to 
give a name to the invention, etc. 

The right of authorship is the fundamental auth- 
or’s right from which all other rights are derived; 
this is the author’s right to be recognized the unique 
creator or author of his invention or proposal, ac- 
cording to established legal procedure. This is an 
inexpirable and inalienable personal non-property 
right. 

The right to an author’s name enables the author 
to demand that any information published about 
his invention or innovative proposal in general or 
in special literature or documentation mention his 
name. 

The author of an invention has the right to give 
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the invention his or her own name or some special 
title, which is indicated in the author’s certificate 
and other documents. 

Authors whose inventions have been patented and 
the authors of innovative proposals do not have the 
right to give a name to their invention or innova- 
tive proposal. 

Authors may be awarded honorary titles; authors 
of inventions used by society have the right to enter 
institutes of higher learning without going through 
the regular examination process. They have com- 
ments about their inventions and innovative propo- 
sals written into their work certificates. Authors of 
inventions who win inventors’ contests are given spe- 
cial certificates and medals. 

Authors’ property rights are related to their per- 
sonal rights. The fundamental author’s property 
right is the right to remuneration. This right materia- 
lizes under two conditions: first, that the author is 
granted an author’s certificate for an invention or the 
certification of an innovative proposal and second, 
that the invention or innovative proposal is actually 
put to use in the national economy. 

The extent of the financial reward is determined 
by the sum of savings made by the invention in the 
course of five years from the date the invention is 
first introduced, or, in the case of an innovative 
proposal, in the course of one year since the date it 
is first applied. 

For proposals which do not cause savings and for 
proposals created as part of the author’s regular 
work assignment authors are awarded lump sums 
for their efforts. 

Inventors, having patented their inventions, rea- 
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lize their property rights by selling their patents or 
licenses. 

The establishment of some objectively existing 
principles, properties, or phenomena of the material 
world, which cause fundamental changes in the level 
of human knowledge, and which are confirmed by 
theoretical or experimental calculation, is considered 
a discovery. A discovery is the result of scientific ac- 
tivity, new conclusions, theories or explanations of 
the real world. State verification and registration of 
discoveries allows for the establishment of the author’s 
and the state’s priority to the discovery and its use 
in science and technology. 

Citizens of the USSR and foreign nationals may 
be authors or coauthors of discoveries. An applica- 
tion for a discovery is filed with the State Committee 
for Inventions and Discoveries of the Council of Mi- 
nisters of the USSR, which, with the agreement of 
the Academy of Sciences of the USSR, issues the 
author a special diploma. 

The discovery of social life laws is not considered 
a discovery deserving of legal protection by a special 
diploma. 

The author of a discovery has the right of author- 
ship and priority. However, such an author does 
not have exclusive rights to the published discove- 
ry: such a discovery can be freely developed, sup- 
plemented, and used by other persons for scientific 
purposes. In such cases the author of a discovery 
has only the right to demand that others note his 
name in connection with his discovery and that the 
essence of his discovery not be distorted. Authors 
of discoveries have the right to name their discove- 
ries as they see fit, with their own name or some 
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special title; they also have the right to financial re- 
ward. 

The rights of authors of inventions, innovative 
proposals, industrial designs and discoveries, as we 
have already explained, are defended administrative- 
ly or in court. The choice of these two approaches 
depends on the character of relations which may 
arise. 

Disputes between the State Committee for Inven- 
tions and Discoveries, the management of enterprises, 
and autheors about the qualifications of proposals 
as inventions (industrial designs) or innovative pro- 
posals, or about the priority of an inventor are resolv- 
ed administratively. Thus, if an author is not sa- 
tisfied with the refusal of authorities to grant him 
an author’s certificate, patent or a diploma for a 
discovery, he must apply to the Committee with a 
well-grounded objection. Objections are reviewed by 
the state scientific and technical expertise. If the 
author does not agree with the decision on his objec- 
tion, he applies to the Control Council of Scientific 
and Technical Expertise, the decision of which is 
final. 

The court resolves disputes in: 

authorship or coauthorship, that is, who is the 
true creator of an invention, innovative proposal, in- 
dustrial design or discovery; 

coauthorship, that is, about whether the respon- 
dent is really the sole author; 

priority to an innovative proposal in the event 
that the author of such does not agree with the de- 
cision of this question by the management of the given 
enterprise; 

the distribution of financial reward among coauth- 
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ors for discoveries, inventions, industrial designs 
and innovative proposals; 

and other disputes, if the law does not indicate 
that they are to be resolved administratively. 

Let us examine some examples. 

Constructor S. brought suit (in the city of Gorky) 
against Ya. and L. for the authorship of an inven- 
tion, claiming that he worked out the technical solu- 
tion which was declared an invention and that the 
respondents had taken his idea. Having reviewed 
the materials of the case, the court found for the 
respondents, declaring that S. did not participate 
in working out the invention which was created by 
the respondents (the reader should keep in mind, that 
the given technical solution had been previously re- 
cognized as an invention by the Committee for In- 
ventions and Discoveries; without such recognition 
the court would not have been competent to review 
this dispute). 

In the city of Ivanovo, R. and K. appealed to the 
court with the request that it recognized them co- 
authors of an invention for which V. was granted 
an author’s certificate. The court established that 
plaintiffs had participated in the creative, not tech- 
nical, process of working out the invention, and de- 
clared them to be coauthors. 

Some disputes may be resolved in court only after 
they have been reviewed administratively. For in- 
stance, disputes about innovative proposals concern- 
ing priority, financial reward, the procedure for 
the calculation and payment of such rewards 
are all subject to such preliminary administrative 
review. 

Authors’ rights are also defended by criminal law, 
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According to Art. 141 of the Criminal Code of the 
RSFSR, public announcement of an invention be- 
fore it has been submitted without the inventor’s 
consent, appropriation of authorship to an invention 
or an innovative proposal and compelling someone 
to be a coauthor of an invention are all criminal 
offenses, punishable by deprivation of freedom, cor- 
rective labor for one year, or a fine of up to five 
hundred roubles. 

The legal protection of 

Protecting Citizens’ citizens’ non-property 

Personal Welfare and rights is not limited to 

Interests in Property 3 z 

Relations non-economic relations. 

Such protection also ap- 

plies to other, traditionally property relations, such 

as those that arise, for example, from purchase-sale 

agreements, lease of housing, commissions, and in- 
heritance. 

Thus, the rule governing the exchange of manu- 
factured goods purchased in retail stores stipulate 
the consumer’s right to exchange not only poor qual- 
ity goods, but also quality outer sewn and woven 
garments, headwear, footwear, textile piece goods, 
women’s purses, if such goods do not fit or become 
the consumer for some reason or another. Goods 
may be exchanged within fourteen days of the date 
of purchase if they are still in the condition in which 
they were sold. 

In such cases it is not only the property interests 
of citizens that are taken into account, for they were 
not violated, because the purchased item was of good 
quality, but the esthetic and other tastes of the con- 
sumer. 

A lease of housing agreement gives rise to property 
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relations, for the most part; however, the standards 
which regulate these relations in many cases protect 
citizens’ personal non-property interests as well. For 
example, the right to use housing adheres to the te- 
nant even when he or she is absent from such quart- 
ers for a long time (having left for another loca- 
tion for studies or treatment). If the tenant system- 
atically violates the rules of socialist community 
life, making it impossible for relatives or neighbors 
to live with him or her in one apartment or building, 
such tenant may be forced to move by the court 
without being offered other living quarters. Citizens 
who suffer from serious chronic illnesses and citizens 
whose work is of a special nature have the right to 
supplementary living space of 10 square meters or 
a separate room. 

Some civil law property contracts are concluded 
on the basis of citizens’ private relations, such as 
contracts of bestowal, permission to use property 
gratuitously (loan contracts), and the granting of 
power of attorney to another citizen to manage per- 
sonal and property affairs (contract of commission), 
among others. 

Aside from rules already mentioned, there is a 
special general standard, stipulated by the civil codes 
of the Union republics, which obligates a debtor 
to pay a fine or penalty if he (she) fails to repay 
his or her debt in cases provided by the law; how- 
ever, if the size of the fine is too high in compari- 
son with the creditor’s losses, the court may reduce 
the fine. The court must take into consideration the 
degree to which the debtor has fulfilled his obliga- 
tions, the financial status of both parties, and not 
only property interests, but all other interests of the 
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creditor which are deserving of the court’s attention 
and respect. 

Thus, the law regards any other property person- 
al interests of the two parties in obligation rela- 
tions to be interests deserving of the court’s attention 
and respect. 

‘ The provisions of the law of succession, written 
into Section VII of the Fundamentals of Civil Le- 
gislation of the USSR and the Union republican 
civil codes, were designed with citizens’ personal in- 
terests and their protection in mind. 

In the USSR inheritance may be effected by the 
operation of the Jaw or according to the deceased’s 
last will. Every citizen may leave his property or a 
part thereof by will to one or several private citi- 
zens, to the state, or to state, cooperative or social 
organizations, at his discretion. 

In the freedom to make up one’s will and testa- 
ment, that is, the freedom to choose one’s heirs 
and dispose of one’s property in the event of one’s 
death, there lies an expression of the freedom of the 
private citizen’s discretion on the basis of his or her 
personal interests. 

The law establishes limits on the freedom to draw 
up one’s own will only in relation to personal and 
family relations: minors and non-able-bodied chil- 
dren, parents, spouse and dependents of the deceased 
may not be completely deprived of their right of 
inheritance according to the deceased’s will. In all 
cases they receive not less than two thirds of that 
which would have been due to each of them under 
inheritance by law (if there were no will). 

Inheritance by law applies in those cases when the 
deceased did not leave a testament. In such a case 


169 

















the closest relatives of the deceased become his 
heirs. 

According to the law, children (including adopted 
children), spouses and parents (including foster 
parents) of the deceased, including children of the 
deceased born after his death, are heirs of the first 
class. All such heirs inherit the deceased’s property 
in equal shares, 

If there are no such heirs, if they refuse to accept 
their inheritance, or if they are disinherited by the 
testator, then secondary class relatives—-brothers and 
sisters and grandparents (both maternal and pater- 
nal)—of the deceased become his heirs. 

The law also includes among the deceased’s 
heirs by operation of the law any non-able-bodied 
dependents of the deceased, regardless of whether 
such dependents were or were not related to the 
deceased, as long as such persons were dependent 
on the deceased for not less than one year. Such 
dependents are entitled to the same inheritance 
rights as heirs of that class upon whom the estate 
devolves. 

Grandchildren and great-grandchildren of the de- 
ceased become his heirs under the law if by the time 
of the opening of succession the parent of such grand- 
children and great-grandchildren, who himself 
would have been a lawful heir of the de- 
ceased, is no longer alive. Such grandchildren and 
great-grandchildren then inherit in equal shares 
that which their deceased parent would have inhe- 
rited. 

If an heir designated by the law dies after the 
opening of the succession without having accepted 
the inheritance within the established time limit of 
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six months, the right to his inheritance is transferred 
to his heirs. 

Thus, citizens’ private interests, their feelings for 
their relatives, their sympathies and antipathies, and 
their attachments are all taken into account during 
the process of inheritance. With these interests and 
feelings in mind, citizens may freely bequeath any 
property to any person they wish or deprive any per- 
son of inheritance, changing or cancelling their tes- 
taments at any time. 

If a person has not drawn up a will it may be 
presumed that his (her) interests and will fully coin- 
cided with the inheritance procedures as determined 
by the law. 

The interests of the testator, moreover, are pro- 
tected by special standards about unworthy heirs: 
they do not have the right to inherit by the law or 
according to the testator’s will. Such persons are 
considered to be those whose unlawful actions were 
committed against the testator, against one of his 
heirs, or against the last will of the testator, as ex- 
pressed in his or her testament, when such actions 
caused these persons to become testator’s heirs, if 
such circumstances can be proven in court. Parents 
deprived of parental rights may not inherit from 
their children according to the law. Moreover, pa- 
rents and adult children who maliciously evaded 
their duty to support the testator are also not entitled 
to inherit, if such circumstances can be proven in 
court. 

Thus, inheritance as a legal relation involving 
the transfer of property is based on and closely re- 
lated to the moral principles of society and the per- 
sonal interests of individual citizens. 
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PROTECTION OF PERSONAL INTERESTS 
BY FAMILY LEGISLATION 


The Conditions for Contracting a Marriage. Invalidation 
of a Marriage. Establishing Children’s Parentage. Adop- 
tion. Personal Legal Relations Between Parents and Chil- 
dren. Deprivation of Parental Rights. Personal Legal Rela- 
tions Between Spouses. Personal Non-Property Relations 
Between Other Members of the Family. Dissolution of Mar- 
riage. Family Property Relations Pertinent to Personal Re- 
lations. Alimony and Child Support: Rights and 
Duties. 


Soviet family law is a system of legal norms which 
regulate family relations, that is the personal and 
derivative property relations which arise between 
and among persons due to marriage, blood relation- 
ship, adoption, guardianship and trusteeship. 

Soviet juridical theory, legislation and legal prac- 
tice all firmly consider that Soviet family law is not 
part of civil law, but is an independent and separate 
branch of law, part of the system of Soviet law and 
legislation. 

Family relations are regulated by special laws: 
the Fundamentals of Legislation of the USSR and 
the Union Republics on Marriage and the Family 
of 1968,° the Union Republican Codes on Marriage 
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and the Family (CMF), and other normative 
acts. 

The separation of the legal regulation of family 
relations into an independent branch of law and 
legislation is based precisely on the most important 
distinction of these relations, their personal and spi- 
ritual nature which determines the essence and con- 
tent of family rights and obligations. Family proper- 
ty relations are derived from and subordinate to 
family personal relations which are the main 
ones. 

Thus, according to Soviet law, a marriage is con- 
sidered to be a legally formalized free and voluntary 
union between a man and a woman, and not a ci- 
vil law property transaction between two partners. 

The Soviet family has spiritual functions which 
take into account both the interests of the family 
members and of society as a whole. The family’s 
functions are: reproduction; providing for the child, 
helping the child develop spiritually and physically; 
raising and teaching the child; satisfying the de- 
mands of spiritual socialization, and providing mo- 
ral support to close relatives. On the basis of these, 
personal functions of the family, it runs a house- 
hold and provides material assistance to all its mem- 
bers. 

Thus, entering a marriage, dissolving a marriage, 
the relations between spouses, parents, children and 
other family members are first and foremost person- 
al relations based on the family’s spiritual interests 
and needs. 

Let us review these relations, the legal conditions 
for them to arise, and the personal rights and du- 
ties of family members. 
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Marriage is contracted 
between a man and a 


The Conditions for 
Contracting a Marriage 
woman on moral grounds: 


mutual love, respect, and friendship between them. 

In order for two parties to marry, a number of 
conditions, stipulated in Arts. 10 and 15 of the Fun- 
damentals of Family Legislation, must be met. The 
first of these is the mutual consent of persons enter- 
ing into marriage. 

The Constitution of the USSR, which has pro- 
claimed equal rights for men and women, guarantees 
the freedom and voluntary nature of marriage. Nei- 
ther parents nor other parties may compel a person 
to marry or force him or her not to do so. 

Forcing a woman to marry against her will or pre- 
venting her from marrying when she so chooses are 
criminal offenses. Forced marriages are declared null 
and void. The purchase or ransom of brides by parents 
or other persons is also a criminal offense. 

However, criminal responsibility for the violation 
of laws on contracting marriage is applied only in 
those republics, autonomous regions, and _ localities 
of the USSR, where such practices are remnants 
of local pre-revolutionary customs. Such violations 
in other localities are not punishable by criminal 
law, but the courts merely invalidate such marriages. 

Only persons with active civil capacity may mar- 
ry. If even one of the persons to be married suffers 
from mental illness or feeble-mindedness the marriage 
is declared invalid. This prohibition is derived 
from the principle of the freedom of marriage, ac- 
cording to which parties agree to marry by their own 
free will. As for the mentally ill, they have neither 
will nor consciousness. 
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According to the same reasons a marriage involv- 
ing a person temporarily incapable of understanding 
the significance of his actions (for example, a per- 
son under the influence of alcohol or narcotics, or a 
very ill person) cannot be legally registered, even 
though this person has not been declared by the 
court to be lacking active civil capacity. 

The third condition for marriage is the observance 
of the principle of monogamy. Neither men nor 
women have the right to enter a new marriage if 
they are still in another legally registered marriage. 
A new marriage is permissible by law only after the 
death of the spouse, the dissolution of the previous 
marriage, or the annulment of this marriage accord- 
ing to established legal procedure. 

Bigamy and polygamy are criminally punishable 
and entail the annulment of the second marriage. 

The next legal condition for marriage is that 
both parties must be of marriageable age, i.e. they 
must have reached their majority, that is, 18 years 
of age. In the Ukrainian and Uzbek republics 
women may marry legally at 17 years of age. The 
conclusion of a marriage with a person who 
has not reached his or her majority is a crimi- 
nal offense; such marriages are declared null and 
void. 

The law provides for the possibility of lowering 
the marriageable age but not by more than two years. 
Questions concerning lowering the marriageable 
age are usually decided by the executive committee 
of the regional or city Soviet of People’s Deputies, 
especially in those cases when minors have already 
had marital relations and/or have started a family 
(ie. have had children). 
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Citizens who have been permitted to marry be- 
fore reaching the legal marriageable age gain full 
active civil capacity and may exercise their personal 
and property rights and obligations independently 
and without representatives speaking on their behalf. 
The Jaw establishes only a minimum age for enter- 
ing into a marriage, but does not limit the maximum 
age and does not establish any legal difference in 
age for persons entering into a marriage. 

Another condition for marriage is the absence of 
close blood relations between the marrying persons. 
Marriage of persons with direct ascendant or des- 
cendant blood relationship (daughter, father, grand- 
father, or mother, son, grandson), between full broth- 
ers and sisters (who have the same parents) and 
between half-brothers and half-sisters (having one 
common parent) is forbidden by law. This prohibi- 
tion is grounded on ethics and biology. The marriage | 
of close blood relatives is not permitted by tra- | 
ditional moral and ethical principles and often leads 
to unfortunate biological consequences: inherited 
illnesses, physical defects, and mental retardation in 
the children of such marriages. 

Marriage of foster parents to their adopted chil- 
dren is also forbidden since their relations are equiva- 
lent to relations between biological parents and 
children. 

Other relations between parties wishing to marry 
pose no obstacle to marriage (for example, the mar- 
riage of cousins or of an uncle and his niece are 
both permissible by law). 

A marriage is considered to have been contracted 
if it has been registered in the State Registrar’s Of- 
fice (SRO), departments of which are in the execu- 
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tive committees of rural, regional, and city Soviets 
of People’s Deputies. 

Religious and other marriage rituals are not for- 
bidden by law, but they have no legal significance. 
This rule does not affect marriages concluded be- 
fore the establishment or restoration of the State Reg- 
istrar’s Office, specifically, during the period of the 
Civil War of 1917-1920, and marriages concluded 
according to religious rituals on territories tempora- 
rily occupied during the Great Patriotic War of 
1941-1945 against Nazi Germany, provided that such 
marriages were later registered in the State Regis- 
trar’s Office. 

De facto marital relations are not forbidden by 
law and are not prosecutable offenses, but the law 
does not accord them any juridical significance. 
Thus, persons living together are not considered 
spouses; they do not inherit one after the other ac- 
cording to the law; the relations between a child 
and his actual father are not considered to be pa- 
ternal in this case; a child born out of wedlock bears 
the mother’s surname even though it has the 
right to receive child support from its father; the 
law does not provide for inheritance after the death 
of the actual, but unregistered, father of children. 

Marriages between Soviet citizens and aliens and 
marriages between aliens concluded on the territory 
of the USSR are concluded according to Soviet law, 
that is, with the observance of all the requirements 
listed above. 

Foreign nationals living in the USSR may marry 
in embassies or consulates representing their states 
on the territory of the USSR and according to the 
laws of their states. The USSR also recognizes as 
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valid marriages concluded beyond the boundaries of 
the USSR according to the laws of the country 
where the marriage was concluded, even if the con- 
ditions of the conclusion of the marriage vary from 
the legislation of the USSR. 

It is important to note that, aside from those con- 
ditions named above, the law establishes no other 
limits on concluding a marriage. In particular, na- 
tional, race, religious, property and other such rea- 
sons cannot be obstacles to marriage. 

Violation of the condi- 
tions for marriage estab- 
lished by law causes a marriage to be declared in- 
valid by the court. 

Sometimes a marriage is concluded in the viola- 
tion of the law on monogamy. 

For example, M. registered his marriage with Sh., 
hiding from her and the SRO the fact that his ear- 
lier marriage with V. had still not been dissolved. 
The court invalidated M.’s marriage with Sh. 

These days one almost never finds instances of 
the violation of the voluntary will rule for marriage, 
such as kidnapping or threatening. However, 
one does find cases of “fictitious marriages”, when 
one or both parties to a marriage register(s) the 
marriage without real marital intentions, not intend- 
ing to raise a family. People enter into fictitious 
marriages for some personal profit such as the right 
to a pension, or to be registered in the other spouse’s 
apartment or home. 

Having established the violation of the conditions 
for contracting a marriage, the court is not obliged 
in all cases to invalidate the given marriage. It may 
decide to take the specific circumstances of each 
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case into account, bearing in mind the interests of 
the society as a whole, the spouses in question, and 
their children. Specifically, the court is not obliged 
to declare a marriage invalid if, at the time the 
case is being heard, the obstacles to the legality of 
the marriage have ceased to exist as such. 

For example, the court refused to invalidate I.’s 
marriage with the minor E., since, at the time the ca- 
se was being heard, E. had already turned 18 and 
had had a child. Declaring the marriage invalid would 
contradict the interests of the family I. and E. 
had begun to raise. 

The marriage of K. and L. was not declared in- 
valid, even though the marriage had been conclud- 
ed in violation of the law of monogamy. At the time 
the court reviewed the case, K. had already di- 
vorced his previous spouse. 

If parties entering a fictitious marriage later form 
a family, raise children, and make a household, their 
marriage, too, may be declared valid. 

Circumstances such as close blood relationships 
cannot change later and, accordingly, any marriages 
formed between two close blood relations must 
be declared invalid. 

The court’s invalidation of a marriage annuls the 
rights and duties of both spouses to each other re- 
troactively, i.e. from the moment the unlawful mar- 
riage was concluded. Consequently, an unlawful mar- 
riage cannot give rise to personal and property 
rights to persons who concluded such a marriage. 
Such persons do not have the right to bear the sur- 
name of their spouse, to alimony inheritance, or the 
right to receive pensions, etc. 

The law establishes an exception to this general 
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rule for the bona fide spouse. Thus, if only one of 
the spouses knows about the obstacles preventing 
marriage at the time such a marriage is contracted, 
the other, the bona fide spouse, in the event the 
court invalidates the marriage, is entitled to retain 
the surname of the first spouse. If the bona fide spouse 
is non-able-bodied, he or she is entitled to main- 
tenance payments from the guilty spouse; if the bo- 
na fide spouse is a woman, she has the right to re- 
ceive alimony during her pregnancy and the first 
year after the child’s birth. 

Invalidation of a marriage does not affect the 
legal status of children born or conceived in this 
marriage: the children retain the same rights as 
children born in wedlock, including the right to re- 
ceive child support. 

A marriage is considered to be non-feasant if the 
marriage registration rules were violated (for exam- 
ple, if the marriage is registered in the absence of 
one of the spouses or with other persons’ documents) 
or if it is not registered in the SRO. For example, a 
marriage contracted according to religious rites 
is not recognized by law; but if it is later registered 
in the SRO, in the absence of obstacles for its con- 
clusion, it will be recognized as valid. 

Parents’ and children’s 

Establishing Children’s personal and_ property 

Parentage rights and duties arise 

from the establishment of the children’s parentage. 

The parentage of a child becomes a juridical fact 
when certified by the SRO. 

A woman is declared to be the mother of a child 
according to a certificate of the medical establish- 
ment where she gave birth, and, in rare instances, 
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when a woman gives birth elsewhere on the basis 
of written confirmation from witnesses. Registration 
of the birth of a child in the SRO officially certifies 
maternity. 

The paternity of a child is established differently, 
according to whether or not the mother of the child 
is legally married. 

If the parents of the child are legally married the 
child is registered by the SRO in the names of the 
mother and her husband on the basis of the certifi- 
cate from the medical establishment and the marriage 
certificate. In such cases it is presumed that the 
child was born to the woman and her husband. This 
presumption may be disputed by either of the spouses 
by officially requesting the court to invalidate 
the registration of the child’s father (or mother). 
Such a request must be made within one year of 
the time when the spouse first learned or should have 
learned of this registration. 

The parentage of a child born to parents not mar- 
ried to each other is established by the submission 
of a joint declaration of the child’s father and moth- 
er to the SRO. On the grounds of the parents’ 
free and willing declaration that they are the child’s 
parents, the State Registrar’s Office registers the 
child’s birth and issues the parents a birth certificate 
which indicates the child’s father’s and mother’s 
name, patronymic, and surname. 

A child’s paternity may be established in court 
if the child is born out of wedlock and if no joint 
declaration should be submitted to the SRO. 

The mother, guardian, or trustee of a child, a 
person upon whom the child is dependent, or the 
child himself when he has attained his majority, 
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may request the court to declare a certain citizen to 
be the child’s father. 

Keeping in mind the difficulty of establishing pa- 
ternity when a man denies it, the law, in Art. 16 of 
the Fundamentals on Marriage and the Family, 
indicates what evidence the court must review, in 
paternity cases. While establishing paternity, the court 
takes into account the cohabitation and the run- 
ning of joint household by the mother and the res- 
pondent prior to the birth of the child, or the joint 
upbringing or maintenance of the child by the two, 
or evidence authentically proving the recognition by 
the respondent of his paternity. 

Cohabitation and running a joint household by 
the child’s mother and the respondent before the 
child’s birth may be proven by circumstances char- 
acteristic of family relations: of the two persons liv- 
ing in one household, eating together, taking care 
of one another, acquiring property for mutual use 
and enjoyment and/or for the child. 

A child may be raised by both parents when it 
lives with both of them or when it lives with one 
and is regularly visited by the other who attends to 
and cares for the child as a parent. 

The mother and respondent are considered to be 
jointly supporting the child if the latter depends on 
both of them or the respondent renders regular as- 
sistance in the child’s maintenance. 

All these facts may be confirmed with various do- 
cuments and witnesses’ evidence. The establishment 
of just one of these facts may be evidence of the na- 
ture of the relationship between the child’s mother 
and the respondent. 

The absence of any of the relations named above 
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between the mother and the respondent is no obsta- 
cle to the court’s finding that the respondent is, in- 
deed, the child’s father, if there is other evidence to 
prove this. In other words, documents in which the 
respondent admits that he is the father of the child 
in question may be sufficient evidence. The respon- 
dent may have written such documents to an official 
body (kindergarten, school, or housing agency); he 
may have admitted paternity in a form for some 
other official purpose or in a private letter. If the 
respondent denies the validity of all evidence brought 
to court against him the court may order medical 
tests. 

After the court has exhaustively examined all evi- 
dences relevant to a paternity case it finds for the 
plaintiff (mother) or the respondent, that is, declar- 
ing the respondent the child’s father or not the 
child’s father. If the mother’s suit is satisfied, the 
respondent is declared to be the child’s father and 
information about him is recorded in the court regis- 
ter (name, patronymic, surname). The court’s de- 
cision serves as the basis for the appropriate entry 
in the SRO’s registry. There arise personal and prop- 
erty rights and obligations between the child and 
its father. 

Should the court find for the respondent, that is, 
declare that he is not the child’s father, the mother 
receives from the state an allowance for support of 
the child and enjoys a number of privileges and dis- 
counts. 

A child’s nationality is determined by the nation- 
ality of its parents. If the parents are of different 
nationality the child may choose the nationality of 
one of his parents when he or she reaches 16 years 
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of age (at which time he is issued a passport of the 
citizen of the USSR). 

Adoption gives rise to 
personal and property re- 
lations between a child and other persons; as a re- 
sult of legal adoption between the adoptive parent 
(and his or her relatives) and the adopted child 
(and its relatives) there arise the very same rights 
and duties which arise between biological parents, 
their children, and other relatives. Accordingly, when 
a citizen adopts a child, the very same rights and 
duties arise between them as exist between the biolog- 
ical parent (s) and child (ren). Adoptees have the 
same rights as biological children. 

Adoption is arranged by special decision of the lo- 
cal Soviet of People’s Deputies at the request of the 
adoptive parent(s). 

Only minors may be adopted and they may be 
adopted only in their best interests. Only persons 
who have attained their majority and who have not 
been deprived of parental rights may adopt children. 

If an adopted child has living parents (or one 
living parent), their consent is required for adop- 
tion, unless the court has deprived them of parental 
rights, declared them to be lacking active civil cap- 
acity or persons missing or, in exceptional cases, if 
they refuse to raise or support their child. If only 
one spouse is adopting a child, the other spouse’s 
consent for adoption is required. If the adopted 
child is 10 or more years of age his consent to the 
adoption is required. At the request of the adoptive 
parent, the child may be given a new surname and 
patronymic. The law protects the confidentiality of 
adoption. 


Adoption 
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If adoption contradicts the interests of the child 
it may be invalidated in a court procedure. 

The law obliges parents 

Personal Legal Relations to raise their children in 

ee ae the spirit of the moral 

code of Soviet society, to 

take care of their physical development, to encourage 

them in their studies, and to help them prepare for 

socially productive activity. The law also obliges pa- 

rents to defend the rights and interests of their chil- 

dren (Art. 18 of the Fundamentals on Marriage 
and Family Legislation). 

Thus, the following are the personal rights of pa- 
rents, with respect to their minor children: the right 
to raise them, to defend their interests, and the right 
to name them as they are born (given name, patro- 
nymic, and surname). 

All these personal non-property rights are simul- 
taneously duties for both parents of every child. 
They reflect the interests of the children, the parents, 
and society itself. Such rights and duties have a term; 
they arise at the moment of the child’s birth and 
expire when he or she attains his or her majority 
(at age 18). 

As we have noted above, a child’s birth is regis- 
tered in the SRO. At this point, parents name the 
child according to their own wishes and discretion. 
The child’s patronymic is formed in accordance with 
the given name of the child’s father and the child’s 
surname is determined by the common surname of 
the parents or if the parents have different surnames, 
one of the surnames of the parents according 
to the their wishes. If a child is born out of wed- 
lock, its surname is the same as its mother’s; the 
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child’s name and patronymic are chosen at the 
mother’s discretion. 

Parents have the right and duty to defend the 
interests of their underage children. This right and 
duty is established by law and, therefore, parents 
are the legal representatives of their children. In 
order to represent their children, parents need no 
powers of attorney nor do they need any special de- 
cision of any official agency. 

Parents speak on behalf of their minor children 
in all establishments, including the courts, defending 
their personal and property interests. The right to 
defend a child’s interests is a personal right which 
exists regardless of whether the interests being de- 
fended are property or non-property. (We have al- 
ready spoken about legal representation in Chapter I; 
for more on the defense of children’s honor and 
dignity see Chapter IT). 

One of the most important of parents’ rights is 
the right and duty to raise their children, to influ- 
ence their children’s mentality, psychological make- 
up in order to help them develop the social and 
moral qualities necessary for the conscious members 
of a socialist society. 

The parental right to raise one’s own child is 
realized by making decisions essential for forming 
the child’s personality. This right is ensured by di- 
rect contact with the child, the possibility of living 
with the child and personally influencing and con- 
trolling its behavior. 

The right to raise a child includes the parents’ 
right to send it to school (which is, simultaneously, 
a parental duty) or to give the child to the full-time 
care of a state establishment for its education and 
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upbringing. For example, a single mother may send 
her child to a child-welfare agency. 

A parent who does not live with his or her child 
still retains the right to raise his child and to social- 
ize with it. This is the case, for example, with di- 
vorced parents of a child living with one of the pa- 
rents. 

Parents’ rights to personally supervize the raising 
of their child are guaranteed by securing them the 
right, by law, to demand that persons unlawfully 
holding their children be forced by the court to re- 
turn such children to their lawful parents on the 
basis of the law or the court’s decision. 

Let us remind the reader that adopted children 
have the same rights as biological children in such 
matters. 

The mother and father of a given child have 
equal rights and duties with respect to their child 
and realize such rights and duties by coming to ag- 
reement with each other, including those cases in 
which parents have dissolved their marriage. If pa- 
rents cannot agree on a particular issue or question, 
disputes between them are resolved by a trusteeship 
or guardianship body. 

The sharpest dispute which arises between parents 
is usually that of with whom the child will live. If 
such a dispute arises in court during the dissolution 
of a marriage the court, while dissolving the marriage, 
simultaneously announces its decision in this mat- 
ter. However, this dispute can arise without the at- 
tendant dissolution of the marriage in question if, 
for some reasons, parents do not live together. The 
court also has the authority to decide this dispute. 

Since parents have equal rights, the court makes 
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its decision largely in the child’s interests. The court 
takes into account which parent takes better care of 
and pays more attention to the child, the age of the 
child, its attachment to each of the parents, their 
personal qualities, and the potential for creating a 
home environment with the appropriate conditions 
for raising a child. The court does not allow finan- 
cial factors—if one of the parents has a greater in- 
come or better living conditions than the other—to 
be decisive in resolving the dispute. 

The court may take into consideration the wishes 
of a child aged 10 or older to live with one of its 
parents; in such cases the child is not summoned 
to give witness in court, but its opinion is recorded 
with the assistance of representatives of trusteeship 
and guardianship agencies, school teachers, and 
others concerned with its upbringing. 

During the divorce case of V. vs. V. in the city 
of Kishinev, the People’s Court decided to place 
the couple’s four-year-old daughter with her father 
and their two-year-old daughter with her mother. 
The decision was overruled by a higher court which 
decided that the lower court had not thoroughly re- 
viewed the circumstances of the case and did not take 
the interests of the children into account. Specifically, 
the lower court had not solicited the opinion of 
trusteeship and guardianship agencies on the advis- 
ability of forcibly parting the sisters; moreover, it 
did not take into consideration the fact that the 
children’s father did not have his own living quarters 
and lived in a hostel. The case was returned to the 
lower court for another hearing. 

A Baku People’s Court found for plaintiff B., the 
father of two children, in his suit for custody of his 
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two children. The court records indicate only that 
the father earned 200 roubles per month and the 
mother 90 roubles. The court’s decision was repealed 
and the case was returned for a new hearing to the 
court, since the people’s court paid attention only 
to financial factors, rather than the personal quali- 
ties of each of the parents and their attitude to their 
children. It was clear from the court records that 
the father abused alcohol and did not care for his 
children. 

The law provides pa- 
rents with rights and du- 
ties to raise their children, 
but these rights and duties are also established in the 
children’s and in society’s interest. The state, there- 
fore, protects these interests and tries to ensure that 
parents use their rights and fulfill their duties appro- 
priately. 

Should a parent behave incorrectly, the law, in 
the last resort, provides for the deprivation of pa- 
rental rights. 

According to Art. 19 of the Fundamentals of Le- 
gislation on Marriage and the Family, parents, or 
one parent, may be deprived of parental rights, if 
it is established that they have neglected their du- 
ties in raising their children or abusing their parental 
rights, maltreated their children, exerted bad influ- 
ence on the children with their immoral, antisocial 
behavior, or if the parents are chronic alcoholics 
or drug addicts. 

The law considers that parents neglect their du- 
ties when they do not care about the moral and phys- 
ical development of their children, prevent their 
children from studying and/or participating in so- 
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cial or scholastic life, or force their children to beg 
or to commit crimes, etc. 

“Maltreatment of children” includes physical or 
psychological violence, beatings, and other inadmis- 
sible approaches to child-raising which batter a hu- 
man dignity. 

The law establishes general conditions for the de- 
privation of parental rights and the court in each 
case decides whether to apply this sanction, paying 
maximum attention to the interests of the children 
and their parents, keeping in mind the seriousness 
of such a punishment for the parents. 

A People’s Court of the Chelyabinsk Region, in 
the case of the deprivation of the parental rights of 
the spouses S., established that they abused alcohol 
and did not bring up their children, who often went 
hungry and unsupervised. In such circumstances, 
the court could decide to deprive the couple of their 
parental rights; however, keeping in view the fact 
that the parents changed their ways after the case 
had been brought to court, promising to fulfill their 
parental duties in the future, the court found it pos- 
sible to limit itself to a warning to the couple that 
if they returned to their former lifestyle, they would 
be deprived of their parental rights. 

Deprivation of parental rights is permissible only 
on grounds listed specifically in Art. 19 of the Fun- 
damentals of Legislation on Marriage and the Fam- 
ily; this list is exhaustive and is not subject to 
broad interpretation. 

An Ashkhabad people’s court deprived G. of her 
parental rights with respect to her son. It had been 
established that after G. had divorced her husband, 
her son had expressed his wish to live with his fa- 
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ther; after this G. took to drinking. The regional 
(higher) court overruled the people’s court’s deci- 
sion, since there was no reference in the court’s re- 
cords indicating that G. had been declared a chronic 
alcoholic (this is one of the criteria for the depri- 
vation of parental rights according to the rules sti- 
pulated in Art. 19 of the Fundamentals of Legisla- 
tion on Marriage and the Family). 

Deprivation of parental rights means that a pa- 
rent (or parents) loses all rights based on his or her 
or their parentage of a child, including the right to 
raise the child, the right to demand the child’s cus- 
tody, the right to give or withhold consent for the 
child’s adoption, the right to represent the child’s 
interests, and other such rights. Persons deprived of 
parental rights also lose the right to receive material 
assistance from their children after the latter attain 
their majority. However, persons deprived of pa- 
rental rights are not relieved of their duty to provide 
financial support for their children. 

At the request of parents deprived of their paren- 
tal rights, trusteeship and guardianship agencies may 
permit parents to see their children, provided that 
such visitation does not harm the children. Permis- 
sion may be granted only to visit the children, not 
to raise them. 

If one parent is deprived of parental rights, cus- 
tody of the children is turned over to the other pa- 
rent. If both parents are deprived of parental rights, 
the child is turned over to trusteeship and guardi- 
anship agencies which find a trustee or guardian 
for the child or place it in a children’s establishment. 

Only a court may deprive parents of parental 
rights. It may decide to do so in a criminal case 
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while indicting the parents or in a civil legal pro- 
cedure when a pertinent application is filed with the 
court. 

One of a child’s parents, state or social bodies and 
organizations, trustees, guardians and/or the procu- 
rator may apply to the court for the deprivation 
of parental rights. 

The deprivation of parental rights is perpetual. 
However parents, once deprived of parental rights, 
may request the court to restore these rights. Such 
a request may be made by a parent deprived of pa- 
rental rights or a procurator. The court grants the re- 
quest if such is found to be in the interests of the 
children involved, when the factors which forced the 
court to deprive said parent of his or her parental 
rights are no longer a cause for the court’s concern. 
However, such restoration is impossible if the child- 
ren involved have already been adopted by other per- 
sons, 

Deprivation of parental rights is used in the chil- 
dren’s interests, at the same time such deprivation 
punishes guilty parents. 

Sometimes the children’s interests require that 
they be separated from their parents or from one of 
them regardless of any guilt on the latter’s part. In 
such a case, the court may choose to remove the 
child and hand it over to a trusteeship and guardian- 
ship body regardless of the deprivation of the pa- 
rental rights. Consequently, should there exist approx- 
imately any of the conditions for deprivation of 
parental rights, the court need not take this extreme 
measure, but may choose to remove the child from 
its parent or parents. The parents are then not 
deprived of all parental rights, but of some of them. 
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Specifically, they lose the right to raise their children. 

In other cases, a child may be removed from its 
innocent parents if it is established that they suffer 
from some kind of mental illness, making cohabita- 
tion with them dangerous for the child. 

If grounds for removing a child from its parents 
cease to exist, the parents themselves, or a procura- 
tor may file suit for the return of the child to its 
parents’ custody on the basis of the child’s own in- 
terests. 

Personal relations be- 
tween spouses are the es- 
sence of a marriage be- 
tween them. Some of these relations are regulated by 
law and others by moral standards, but ail are close- 
ly connected. Personal relations between spouses 
are based on the full equality of man and woman. 

Personal non-property relations between spouses 
include: the right to choose a surname when enter- 
ing or dissolving a marriage; the right to decide join- 
tly all questions concerning the family’s life ; the 
right to choose freely one’s occupation, trade or pro- 
fession, and place of residence; the right to withhold 
or grant one’s consent for the adoption of a child 
by the other spouse; and the right to dissolve the 
marriage, among other rights. 

When spouses enter into a marriage they each 
have the right to choose the surname of one of the 
spouses as their common surname or each spouse 
may keep his or her pre-marriage surname. The Bye- 
lorussian, Uzbek, and Azerbaijan republican family 
codes permit couples to adopt double, hyphened sur- 
names. Spouses’ given names and patronymics do 
not change as they enter into a marriage. 


Personal Legal Relations 
Between Spouses 


13—495 193 











As we have already noted, when a marriage is an- 
nulled, former spouses may return to their pre-mar- 
riage surnames. 

Spouses jointly decide questions of their family 
life: they agree on the running of the household, the 
raising of the children, the determination of the fam- 
ily’s place of residence or the place of residence 
of one of the spouses. Neither of the spouses has 
the right to determine these questions single-handed- 
ly, they are decided upon mutual agreement, in the 
family’s interests. 

If spouses cannot reach an agreement on some or 
another issue each of them may apply to an appro- 
priate agency for mediation. Thus, trusteeship and 
guardianship bodies of Soviets of People’s Deputies 
help solve spouses’ disagreements which concern the 
raising of their children. People’s Courts decide dis- 
putes arising in connection with choosing a place of 
residence and raising a child if the spouses do not 
live together, and any disputes concerning property. 
Should the spouses so desire they may appeal to a 
comrades’ court for mediation of a conflict. 

Neither state nor social bodies decide disputes in- 
volving the choice of a surname, place of residence, 
trade, profession or occupation. Such questions can 
only be solved by the spouses themselves; if the spous- 
es fail to agree, each of them may independently 
choose for him- or herself the trade or profession, 
place of work and residence. 

As a rule, spouses live together, but there are in- 
stances when, in connection with a transfer to ano- 
ther job in another locality, one spouse moves there 
and they live separately for some time. In such cases, 
the other spouse is not obliged to follow against 
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his or her will; nor does such spouse have the right 
to prevent his or her spouse from moving to another 
place. 

Within the family va- 

Personal Non-Property rious relations exist be- 

Raenone: preg dare tween grandchildren and 

their grandparents, be- 

tween brothers and sisters, between stepparents and 

their stepchildren, between guardians or trustees and 
their wards. 

When a husband and wife live together with the 
parents of one of them there arise relations between 
grandparents and grandchildren with respect to su- 
pervision of the grandchildren by their grandparents. 
Such relations have practical, but no juridical sig- 
nificance. 

In those cases when, for instance, a child’s parents 
have died or live separately from children or from 
one another (e.g. when divorced), they may entrust 
the child to its grandparents. In this case there arise 
juridical relations between grandparents and grand- 
children, specifically, the right and duties to raise 
the grandchildren. 

In all cases the law guarantees grandparents the 
right to visit with their minor grandchildren. In 
practice, such contact takes place in the absolute 
majority of cases. Should parents refuse to permit 
such visition, trusteeship and guardianship agencies 
may oblige parents to permit grandparents to visit 
their grandchildren, if such is not harmful to the 
grandchildren. 

Parents have the right to demand that their chil- 
dren be returned to them should grandparents de- 
tain their grandchildren. 
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De facto personal relations also arise between a 
stepchild and a stepparent with whom a parent raises 
and maintains the child. Should a child’s parent 
die, the stepparent may be named as the child’s trus- 
tee. The same de facto and juridical personal non- 
property relations arise between minor brothers and 
sisters and other members of the family. 

Many children were orphaned in the USSR dur- 
ing and immediately after the Great Patriotic War 
of 1941-1945 against Nazi Germany. Often people 
merely took children who had lost their parents into 
their homes and did not always formalize this as 
adoption or guardianship. 

The law grants persons who have voluntarily taken 
in and supported orphaned children the right 
to raise them as adopted children. 

Marriages cease a) 
with the death of one of 
the spouses; b) with a court declaration of 
the spouses to be dead; c) during the lifetime of the 
spouses the marriage may be dissolved by divorce, 
upon the application of one or both spouses. 

In order for a marriage to cease in the event of 
the death of one of the spouses, the surviving spouse 
need only present the relevant death certificate to 
the State Registrar’s Office. 

There are cases when citizens become missing 
persons, disappearing for unknown reasons from 
their permanent place of residence for a long time. 
This creates an awkward situation for other persons, 
specifically for the members of the missing person’s 
family in those legal relations in which he himself 
participated. In order to eliminate this juridical 
ambiguity, in the interests of other persons, the mis- 
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sing person himself, and the state, the court, in due 
process, may declare the missing person dead. 

According to Art. 10 of the Fundamentals of Civ- 
il Legislation, “A citizen may be declared dead in 
a judicial proceeding, where no information concern- 
ing his whereabouts is available at the place of his 
permanent residence for a period of three years.” 
Should a person disappear in circumstances of mor- 
tal danger or warranting the presumption of death 
in a definite accident, e.g. earthquake or shipwreck, 
he may be declared dead six months after his dis- 
appearance. A serviceman or any other citizen who 
disappeared in connection with armed hostilities may 
be declared dead two years after the day such hostil- 
ities are ended. 

The court’s declaration that a citizen is dead has 
the same juridical significance as biological death. 
If the court declares that a spouse is dead, the mar- 
riage is terminated. 

While declaring a citizen dead, the court pro- 
ceeds from the presumption of his death. Such pre- 
sumption is not always the case. Should a missing 
person who has been declared dead appear to claim 
his legal rights, the court annuls its earlier decision! 
declaring him or her dead and his or her marriage 
is automatically reinstated as valid regardless of the 
spouses’ wishes unless he or she has already entered 
another marriage. 

Should such spouses choose not to return to mari- 
tal relations he or she may file for divorce. A mar- 
riage contracted by a spouse after the other spouse 
had been declared dead also may be dissolved by 
the court and the former spouses may be reunited 
in a new marriage registered in the SRO. 
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While both spouses are alive, either one or both 

may file for divorce. A marriage may be dissolved 
in court or in the SRO in cases established by law. 

The usual procedure is a court divorce. This pro- 
cedure is used if the spouses have minor children, 
in the event that one of the spouses is opposed to 
the divorce or in dispute about children alimony, or 
the division of property. Petitions for divorce are 
filed in the People’s Court in the respondent's place of 
residence or, should both parties agree, in the plain- 
tiff’s place of residence. 

In order to protect the interests of mothers and 
children, the law does not permit a husband to pe- 
tition for divorce without his wife’s consent while she 
is pregnant and for a period of one year after the 
birth of their child. 

In order to prevent hasty, ungrounded divorces 
the court takes measures to promote the reconcilia- 
tion of spouses and has the right to postpone divorce 
proceedings at the request of the interested spous- 
es or on its own initiative providing the spouses a 
period of up to six months for reconciliation. Should 
the spouses not be reconciled in such time the court 
will review their case in substance. 

Of course, reconciliation is not always achieved 
by delaying a divorce case. Nevertheless, it is impor- 
tant to attempt to reconcile divorcing spouses, es- 
pecially if there are minor children in the family. 

A Vilnius People’s Court delayed the divorce pro- 
ceedings of the spouses D., the parents of two un- 
derage children, for four months. When this period 
expired the children’s mother requested it be extend- 
ed for another two months since she felt that there 
was some hope that she and her husband would 
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reconcile their differences. The court granted this 
request and by the end of this time the couple had 
reconciled its differences. The family’s integrity was 
saved. 

Soviet law does not establish absolute conditions 
which call for automatic dissolution of a marriage 
(for example, such as marital infidelity). Such fac- 
tors may only be taken into consideration in passing 
the decision on a case. 

The court may either dissolve a marriage or dec- 
line the suit to dissolve it. 

The law does not provide any list or index of 
formal grounds for the dissolution of a marriage, but 
provides general grounds for divorce. A marriage 
may be dissolved if the court establishes that the 
further cohabitation of the spouses and the preserva- 
tion of the family are impossible. 

Short-lived family conflicts caused by accidental 
factors and not confirmed by serious reasons cannot 
be deemed sufficient grounds for the dissolution of 
marriage. 

A people’s court in the Tselinograd Region receiv- 
ed a divorce application in which the plaintiff re- 
ferred to the fact that “after a quarrel the wife has 
left for her mother”. 

In a people’s court of the Kiev Region the plaintiff 
put forward a vague reason for divorce, arguing 
that she and her husband “have different views of 
life”. 

In both cases the arguments could not serve as 
grounds for dissolution of marriage, having classified 
the actual causes of the conflicts and the possibility 
of preserving the family, the court in both cases re- 
fused to dissolve the marriage. 
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A spouse’s low earnings, lack of prestigious trade 
or profession, etc. also cannot serve as grounds for 
divorce. 

In court practices there are typical causes for dis- 
solution of marriage, including long separate habi- 
tation of the spouses, actual family relations with 
another person and birth of children from him 
(her), abuse of alcohol, and incapacity to have child- 
ren. 

Concurrently with dissolution of marriage, the 
court usually settles disputes between spouses as to who 
will keep custody of the children, the recovery of 
alimony for children and needy non-able-bodied for- 
mer spouses, and division of the spouses’ joint prop- 
erty. 

Divorce cases are heard in the presence of both 
spouses. Spouses who were reconciled and those who 
have been refused a divorce may at any time peti- 
tion again for divorce should their relations fail to 
improve. 

When the court dissolves a marriage it determines 
the amount of the duty from one or both parties 
from 100 to 200 roubles to be paid at the SRO when 
the divorce certificate is issued. The court deter- 
mines who pays and how much is to be paid, keeping 
in mind the financial status of both parties and the 
guilty behavior of one or both spouses. 

While reviewing a divorce case the court exerts an 
educative influence on the spouses by helping them 
to feel responsible before their own family. In doing 
so, the court keeps in mind the interests of the given 
family as well as the state’s interest in the raising of 
the children and the preservation of the family, since 
the nature of these relations affects how a person 
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behaves in society, his or her labor and social com- 
mitments, and moral and ethical values. 

The SRO also has the authority to dissolve mar- 
riages. Simplified divorce by the SRO in an admin- 
istrative procedure is permitted by law on two con- 
ditions: if the divorce is uncontested and if there are 
no minor children involved. The SRO is not requir- 
ed to determine the reasons according to which a 
husband and wife seek divorce. However, in order 
to provide couples with time for thinking over their 
decision, the SRO issues divorce certificates only 
three months after petition for divorce has been filed. 
The duty is exacted in the amount of 100 roubles. 

Should any dispute arise between spouses petition- 
ing for divorce through the SRO, divorce proceed- 
ings must be turned over to the court. 

The SRO also has the authority to dissolve mar- 
riages in which only one spouse files for divorce if 
the other spouse has been declared by the court to 
be lacking active civil capacity due to mental illness 
or feeble-mindedness, if the other spouse has been 
declared to be missing without a trace by the court 
(that is, when there has been no news of such per- 
son in his place of permanent residence for one year 
or more), and/or when he or she has been convict- 
ed of some crime and sentenced to not less than 
three years’ term. Such factors, by their very nature, 
indicate the irreversible disintegration of the pri- 
mary family. If in such a case one spouse petitions 
for divorce with the SRO the consent of the other 
spouse for divorce is not required. The duty for such 
a divorce is 50 kopecks. 

Should an imprisoned spouse or the guardian of 
a spouse lacking active civil capacity initiate a dis- 
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pute about the custody of children, alimony, or the 

division of jointly held property the divorce proceed- 
ings must be handed over to a court. 

Family property rights 

Family Property Relations and duties are derived 

Pertinent to Personal f farnit yale: 

Relations rom family personal rela 

tions and are based on 

marriage and kinship. These relations can be divid- 

ed into two groups: relations pertaining to family 

property and relations pertinent to financial assis- 

tance (child support or alimony). 

Property may belong to a family as a whole, to 
spouses jointly, or to any individual member of a 
family. 

Under Art. 12 of the Fundamentals of Legisla- 
tion on Marriage and the Family, property belonging 
to either spouse individually includes: (a) property 
which belonged to such spouse prior to marriage, (b) 
which was individually received during marriage as 
a gift, inheritance, or reward, and (c) personal 
effects. 

The first two categories of property relate to each 
spouse’s personal individual property since such prop- 
erty was acquired not as a result of the joint work 
of the spouses and can be assigned to one of the 
spouses according to the date it was acquired and 
the date the marriage was contracted, or accord- 
ing to gift and inheritance documents. 

Spouses’ personal property also includes items 
which were acquired during marriage but with funds 
which belonged to one of the spouses before mar- 
riage (for example, an automobile purchased after 
marriage is considered the personal property of one 
of the spouses if it is proven that it was purchased 
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with money earned by that spouse prior to the mar- 
riage). 

Property purchased after spouses have been mar- 
ried is considered to be the personal effects of one 
of the spouses if such property is personally used 
by the spouse (e.g. clothing and footwear). The law 
provides an exception to this general rule for pre- 
cious items and luxuries (e.g. gold jewelry purchased 
for a wife is considered joint property since such 
jewelry is not considered an ordinary consumer item 
and has great value). However, the court may de- 
clare certain expensive commonly-held items to be 
personal property of one of the spouses should such 
items relate his or her occupation or profession (e.g. 
a musical instrument or a scholarly library). 

When both spouses consent, some part of their 
commonly-held property, including precious items 
and luxuries, may be declared the personal property 
of one of the spouses. 

Each spouse owns, uses and disposes of his or her 
personal property independently. The consent of the 
other spouse, for example, to sell or give away a 
personal object as a present is not required. 

Property acquired by spouses while married (ex- 
cluding those items considered to be individual per- 
sonal property of each of the spouses) is considered 
the common joint property of the couple. Such pro- 
perty includes household items, furniture, the spouses’ 
home itself, dachas or summer cottages, automobiles, 
savings, shares in a housing cooperative, credit and 
so forth. Spouses legally married may hold joint prop- 
erty. Persons enjoying de facto marital relations 
who have not registered with the SRO may also 
hold joint property but such persons must prove 
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their right to some part of that joint property when, 
for example, it is divided between them. 

Property acquired by persons legally married to 
one another is considered to be the couple’s com- 
mon property. Each spouse has an equal right to such 
property, regardless of which spouse was the wage 
earner, who ran the household, who took care of the 
children, or who was sick, and regardless of which 
spouse had higher earnings. 

Usually common property is acquired with money 
earned by both spouses, by one of them, or as a gift 
or inheritance left to both. 

Both spouses or each of them individually (with 
the other’s consent) may own, use, and dispose of 
common property. In order to sell some item of this 
property one spouse does not need the other’s writ- 
ten consent as such consent is implied. In cases 
when one spouse was unaware of his or her mate’s 
transaction or sale of some item of common property 
and is opposed to such sale, this spouse may dispute 
the validity of the transaction in court. The written 
consent of both spouses for the sale of common prop- 
erty is required only for the sale of a house. 

There are no established shares for using com- 
mon property. Each spouse’s specific share of com- 
mon property is determined only when such proper- 
ty is divided (e.g. in the event of divorce). 

Common property is divided by the spouses by 
mutual consent and in the event they disagree, by 
the court. The latter usually divides common pro- 
perty equally between husband and wife. Only in 
certain circumstances does it divide such property 
unequally, and only in the interests of minor chil- 
dren and one of the spouses. 
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For example, a husband’s or wife’s share of a 
couple’s common property may be increased if that 
spouse has minor children after the divorce. A 
spouse’s share of a couple’s common property may be 
reduced if this person has evaded productive work 
(ie. has refused to work, abused alcohol, or has not 
helped his or her family financially). However, as 
we have already noted, it is not possible to reduce 
the share of a husband or a wife who was not em- 
ployed with good reason (for instance, if he or she 
was ill for a long time, if he or she was a student, 
was taking care of children or other non-able-bodied 
family members, or if he or she had a small in- 
come). 

Spouses enter into various property relations with 
other persons and thus acquire not only the rights to 
their common property, but duties as well. They also 
may bear property responsibility before third per- 
sons. Under the obligation of one spouse recovery 
may be made only on his or her personal property, 
and on his or her share of the common property 
which he would receive in the event of the division 
of their property. 

However, should a spouse commit a criminal of- 
fense incurring material damage, compensation for 
such damage may be made from all of the property 
jointly held by both spouses if the court establishes 
that such property was acquired criminally. A spouse’s 
personal obligations include, for instance, ali- 
mony payments made with his or her earning or per- 
sonal property. 

The spouses common mutual obligations are those 
which are derived from transactions made by one 
or both of them in the interests of the entire family. 


205 














Such obligations to third parties are met with com- 
mon property or with either of the spouse’s personal 
property. In precisely this way, parents are respons- 
ible for damages inflicted by their minor childen 
to the life, health, or property of other persons. 

Children have no rights to their parents’ proper- 
ty, whether individually or jointly held. Children 
who have reached 16 years of age have the right 
to work, the right to receive pensions and student 
stipends from academic institutions, and the right 
to receive property as a gift or legacy. Property thus 
acquired is their personal property (and not their 
parents’ property). 

Civil legislation provides a special clause concern- 
ing property in collective-farm households belonging 
to families, the members of which work on the col- 
lective farm, live together and run a common house- 
hold. Such property includes the family’s home, live- 
stock, poultry, agricultural implements, income 
earned from household plots and from the collective 
farm and contributed to the common household bud- 
get, as well as household and personal consumption 
items purchased with common household funds. 

Collective-farm household members also have their 
own personal, individual property. As opposed to the 
property in urban families, collective-farm house- 
holds’ property belongs not just to the spouses but 
to all the members of the given household: the spous- 
es, the children, and other relatives and persons liv- 
ing together and working in the collective farm, 
whether or not such persons are related to the mem- 
bers of the household. 

A similar procedure is established in relation to 
an individual peasant’s household of his family. 
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Alihoaycand Child Aside from those fami- 
Support: Rights and ly property __ relations 
Duties which we have already 
reviewed, that is, those pertaining to particular kinds 
of property, there are other property relations based 
on personal family relations which take into account 
the kinship and marital relations. 

The members of one family share and maintain 
one household, and provide each other with finan- 
cial assistance and support. Usually such assistance 
is rendered voluntarily as this is the natural function 
of the family. However, in the event that some mem- 
bers of a family refuse to fulfill their duties to ren- 
der financial assistance to one another, the court 
may order them to do so by recovering alimony from 
one person in favour of another person, as established 
by law. 

There are two kinds of such financial assistance 
obligations: (1) child support paid to underage chil- 
dren by their parents or guardians; (2) alimony pay- 
ments made to other members of a family and other 
relatives. 

The first kind of payment, child support, is a pay- 
ment made unconditionally. Its size is determined 
by the court as a percentage of the parents’ wages. 
There are some exceptions to this rule which will 
be discussed below. 

The second kind of payment, alimony paid to 
other relatives when there exists some specific fami- 
ly relation. The size of such payments is determined 
as a fixed sum of money taking into account the fin- 
ancial status of both parties. 

Let us review child support payments. 

Art. 18 of the Fundamentals of Legislation on 
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Marriage and the Family provides that parents are 
obliged to maintain their underage children. This 
obligation is imposed on both parents living together 
in one household. When the home is broken some 
parents try to evade providing financial support for 
their children. In such cases, the court has the au- 
thority to order that they make child support pay- 
ments. The parent who has retained custody of the 
child or children has the right to petition the court 
to order the former spouse to make child support 
payments. More often than not the plaintiff in such 
cases is the child’s mother and the respondent is its 
father. 

All underage children, born in legal wedlock or 
when paternity has been admitted voluntarily or 
established in a court procedure, are entitled to re- 
ceive child support payments. The size of child sup- 
port payment is established in Art. 22 of the Fun- 
damentals of Legislation on Marriage and the Fam- 
ily. Child support for underage children is paid 
as follows: for one child, one fourth of the given 
non-resident parent’s earnings; for two children, 
one-third and for three or more children, one half 
of such earnings. 

If, for example, a respondent earns 200 roubles 
a month, he is obligated to pay 50 roubles per month 
should he have one child, 66.60 roubles should he 
have two children, and 100 roubles should he have 
three or more children. In any case the respondent 
is never required to pay more than half of his earn- 
ings in child support. 

Child support is payable until the given child 
reaches 18 years of age, regardless of what the re- 
sident parent’s income may be. Child support is an 
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unconditional moral and juridical obligation of each 
parent. In practice, a child’s father, leaving the fam- 
ily, provides child support and alimony payments 
to the family voluntarily, not waiting for a court 
order to do so, by personally giving such funds to 
the mother, sending them to her through the mail, 
or having them deducted from his paycheck and sent 
directly to her by the bookkeeping office of his or- 
ganization. 

There are cases when parents evade paying child 
alimony. In such cases, allowances for the mainten- 
ance of the children are paid (as a rule, to the mo- 
ther) by the social security agency. After the inves- 
tigative organs have found the parent who has evad- 
ed paying alimony, recovery is made on his earnings 
in the child’s favor (to the extent determined ear- 
ly by the court in its decision) plus 10 percent of 
the sum of money paid by the social security agen- 
cy as an allowance (this 10 percent fee becomes part 
of the state budget); money received by one parent 
as an allowance during the time the other parent 
was missing are subtracted from the alimony and 
returned to the budget of the social insurance agen- 
cy. The courts’ and the State Registrar’s Office’s 
minimum fee for the dissolution of a marriage was 
raised from 50 to 100 roubles to offset, in part, the 
cost of such temporary allowances. 

Such are the general rules for parental payment 
of child support for underage children. There are 
some exceptions to these rules. 

Thus, the court may reduce the size of child sup- 
port payments, determined as a percentage of the 
respondent’s income, in the following cases: 

if the respondent has other children who reside 
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with him and who would be less well off than those 
children who receive child support payments; 

if the respondent is an invalid of group I or II; 

if the children for whom child support payments 
are made are themselves employed and receive suf- 
ficient earnings; 

if the children are fully supported by the state or 
some social organization (in which case the court 
can release the respondent from making child sup- 
port payments to his former spouse, but such payments 
may be imposed on both parents in favour of the 
institution where the children have been placed). In 
the last case the parents may be required to make 
child support payments if the children were removed 
from them by the court. 

Parents may be released from paying child sup- 
port to a children’s establishment, for example, if 
a single mother or both parents were not at fault 
for the placement of their child or children in such 
an establishment. 

Child support payments may be determined as a 
fixed sum, as opposed to a percent of the respon- 
dent’s earnings, at the request of the plaintiff mother 
in cases where: 

the respondent has an irregular income (if he is, 
for instance, a writer or an artist) ; 

when the respondent earns part of his income in 
kind (e.g. in foodstuffs, for members of a collective 
farm) ; 

when both parents retain custody of at least one 
child after a divorce (in such cases one parent may 
be obliged to make child support payments to anoth- 
er less well-off parent in a fixed sum determined 
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by the court on the basis of the financial status of 
both parents). 

In all such cases the court determines the size of 
the child support payments in such a way as to ap- 
proximate 1/4, 1/3, or 1/2 of the respondent’s wa- 
ges, but not greater than half of his income. 

Parents responsible for child support for underage 
children may be obliged to contribute to meeting 
costs associated with some emergency: a serious illness 
of the child or an injury it sustains during an acci- 
dent. The parent with custody of the child may be 
required to make additional expenditures in such ca- 
ses, despite guaranteed free medical assistance in the 
USSR; the child may need nutrition supplements 
or may need to make a trip to another city or a 
sanitarium, etc. Sometimes the parent with custody 
loses his or her earnings for that period when he or she 
quits work for some time to take care of a sick child. 

In such cases the court obliges the other parent 
to take some of these expenses on himself, above 
and beyond child support. The extent of additional 
payments to be exacted is determined by the court 
on the basis of the given expenses and the financial 
status of both parents. 

Such are the rules governing child support pay- 
ments for minor children. Let us now review alimo- 
ny relations arising between other relatives and be- 
tween spouses. 

Members of a family gain the right to financial 
assistance (alimony) on several conditions: 

1) There exists some kinship or family relationship 
accordingly. Spouses, adult children, parents, broth- 
ers and sisters, grandchildren and grandparents, 
stepchildren and stepparents, and persons who have 
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taken in children to raise them all have such a right 
to alimony. 

2) Such persons are granted the right to receive 
alimony only if they are in need and non-able-bodied. 
There is no unemployment in the USSR. All ab- 
le-bodied persons are guaranteed work and, hence, 
their livelihood. Persons declared by medical experts 
to be invalids, men over 60 and women over 55 (re- 
tirement age for men and women respectively), are 
not considered able-bodied, that is, they are unfit to 
work according to their health and age, respectively. 

Non-able-bodied persons (due to age or poor 
health) are entitled to receive alimony payments only 
if they are also in need. For example, pensioners who 
receive sufficient retirement pensions are not always 
considered to be needy. If the retirement pension is 
small and a given pensioner has to support a de- 
pendent with such funds he may be entitled to re- 
ceive alimony since he is not able-bodied (due to 
his age) and is, in fact, needy. 

3) Alimony is calculated on the basis of the fi- 
nancial status of the person obliged to make payments. 

4) Alimony is paid in a monthly fixed sum. The 
court may change the size of alimony payments on 
the basis of some change in the financial status of 
both the party obliged to make such payments and 
the party entitled to receive them. 

Keeping these general rules in mind, let us now 
review the concrete provisions of family legislation 
concerning alimony relations among family members. 

The spouses are obliged to support each other 
financially. In the event one spouse refuses to pro- 
vide such support, his or her non-able-bodied and 
needy partner (including a pregnant wife or mother 
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of a child under one year of age) is entitled to re- 
ceive alimony payments by court’s decision from an- 
other spouse, if the latter can provide them. 

A needy and non-able-bodied spouse retains his 
or her right to alimony even after the dissolution of 
the marriage if such spouse became disabled before 
the divorce or within one year after it. 

If a couple has been married for a long time the 
court has the right to recover alimony in favor of 
a divorcee even when he or she has reached re- 
tirement age not later than five years from the date 
the marriage is dissolved. 

Pregnant wives and mothers of children under one 
year of age retain the right to receive alimony from 
their husbands if they became pregnant before the 
dissolution of their marriage. Let us note that in 
such cases it is precisely the wife and children who 
are entitled to alimony. 

Taking into account the brevity of a marriage or 
the unethical behavior of the spouse who sues for 
alimony, the court may exempt the other spouse 
from the alimony obligation or limit it to a certain 
time period. 

If a non-able-bodied needy spouse becomes ca- 
pable of working once again, is no longer needy, or 
remarries, he or she is no longer entitled to receive 
alimony. 

As we have already noted, underage children have 
the right to be supported by both their parents 
in all cases. Furthermore, parents are obligated to 
support adult children who have reached their major- 
ity should they be disabled and needy. 

Children are also obliged to care for and support 
their parents. Needy and non-able-bodied parents 


213 














are entitled to alimony from adult children. In de- 
termining the size of such alimony, the court takes 
into account all the adult children, their financial 
status, and obliges each one to pay a certain sum. 
Children may be exempted from maintaining their 
parents if it is established in court that the parents 
evaded their parental duties (e.g. if a father mali- 
ciously refused to pay child support to his underage 
children). 

Brothers and sisters who have the means to do so 
are obliged to support their needy underaged siblings 
if such cannot receive support from their parents 
(e.g. if the parents have died). They are also respon- 
sible for supporting needy, non-able-bodied adult 
brothers and sisters who are unable to receive suf- 
ficient support from their parents, spouse, or children. 

Grandparents and grandchildren are mutually en- 
titled to exact support from one another if they are 
non-able-bodied and needy of: underaged grand- 
children cannot get support from their parents, adults 
cannot get support from their parents and spouses, 
and grandparents cannot get support from their 
children or spouses, respectively. 

Minor stepchildren are entitled to support from 
their stepparents if they were raised and supported 
by the latter and if they have no parents or cannot 
receive sufficient support from them. 

Disabled and needy stepparents can receive alimo- 
ny from stepchildren they raised and supported. The 
court can exempt stepchildren from paying alimo- 
ny to stepparents if the latter maintained them for 
less than five years or if they did not properly fulfill 
their duties to raise and support the stepchildren. 

If any person takes a child in and raises and sup- 
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ports it, alimony relation may arise between this per- 
son and the child. 

The adopted child has the right to be support- 
ed by this foster-parent if the former has no parents 
or cannot receive sufficient financial support from 
them. The foster-parent, should he or she become 
needy and disabled, also has the right to be support- 
ed by the adopted child if he or she cannot receive 
such support from his or her own children or spouse. 

Alimony obligations do not arise between trustees 
and their wards, that is when the person raising and 
supporting the child has been officially designated: 
its trustee. 

Trusteeship and guar- 
vee ee dianship are two of the 
ae eae ways that the state and 
citizens defend the interests of certain persons who 
require such defense. Children under the age of 15 
are subject to trusteeship if their parents are deceas- 
ed, ill, have been deprived of parental rights, or 
evade their parental duties. Persons declared by the 
court to be lacking active civil capacity, due to men- 
tal illness or feeble-mindedness, are also subject to 
trusteeship. | 

Trusteeship is established for minors between the 
ages of 15 and 18 and for adults who, although not 
declared by the court as lacking active civil capacity, 
are not fully capable of exercising their rights and 
fulfilling their duties, due to some health condition. 
Trusteeship is also established for persons whose 
active civil capacity has been limited by the court as 
a consequence of the abuse of alcohol or narcotics. 

The executive committee of the local Soviet of 
People’s Deputies is the trusteeship and guardian- 
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ship agency which appoints trustees and guardians. 
Citizens may be appointed to be trustees and guar- 
dians only with their consent(if possible, they should 
be relatives of the wards). Such citizens must attain 
their majority and must be capable of fulfilling the 
duties of a trustee or guardian; accordingly, they 
must have the appropriate personal qualities. If pos- 
sible, the wishes of the ward are also taken into con- 
sideration. 

Persons under 18 years of age, persons who have 
been deprived of parental rights, persons who have 
been declared by the court to be lacking active civil 
capacity, or persons whose active civil capacity is 
limited cannot be appointed trustees or guardians. 

The same rights and duties which arise between 
children and their parents arise between trustees and 
guardians and the minors for whom they are respon- 
sible: upbringing, education, preparation to be soci- 
ally productive, the defense of personal and property 
rights, representation in civil relations and relations 
with respect to state agencies, including legal repre- 
sentation in court. Trustees and guardians are obliged, 
as a rule, to live with the minors for whom they 
are responsible. 

With respect to wards who do not have active 
civil capacity due to illness, trustees and guardians 
must create the necessary living conditions to pro- 
mote their recovery, take care of them, and defend 
their rights and lawful interests. 

Thus, the personal non-property relations aris- 
ing from trusteeship and guardianship are largely 
similar to the relations which arise among family 
members. However, there is a difference in the prop- 
erty relations. 
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As opposed to parents, trustees and guardians are 
not obliged to support their wards with their own 
funds. Instead, such wards are supported by the 
following funds: state pensions, child support pay- 
ments made by relatives of the ward, wages earned 
by wards over 16 years of age, and other income 
(for instance, inheritance). If such funds are not 
sufficient for the support of the ward, the trustee- 
ship and guardianship agency approves of an addi- 
tional allowance for the ward’s support. 

Trustees and guardians fulfill their duties free 
of charge. Wards, as opposed to adoptees, cannot 
change their surnames or patronymics upon the de- 
signation of a guardian or trustee for them. Further- 
more, there do not arise alimony and inheritance 
relations between wards and their trustees or guar- 
dians. 

Trusteeship ends when a ward reaches 15 years 
of age; guardianship ends when a ward reaches 18 
years of age or earlier if the ward marries with spe- 
cial permission for marriage at a reduced marriage 
age. 

Trustees and guardians may be dismissed from 
performing their duties if the children are returned 
to their parents (e.g. if the parents regain their pa- 
rental rights), if the children are adopted, if the 
children enter a state children’s establishment, at 
the request of the trustee or guardian (if, for exam- 
ple, he or she should become ill), or at the demand 
of a ward who had earlier requested he be placed 
in guardianship due to ill health, or, finally, if it is 
established that the given trustee or guardian is not 
fulfilling his duties or abuses his position and violates 
the personal and property rights of his ward (s). 









CHAPTER UI 


THE JUDICIAL SYSTEM AND JUSTICE 


Administration of Justice by the Court Alone. The Consti- 
tution of All Courts on the Electivity Principle. The Col- 
legial Hearing of Cases in Court. The Independence of 
Judges and Their Subordination Only to the Law. Citi- 
zens’ Equality Before the Law and in the Court. The Ad- 
ministration of Justice in a National Language. The Procu- 
rator’s Office and the Bar. Civil Procedure. The Protec- 
tion of Civil Rights by Agencies Other Than the Court. 


In discussing the law’s protection of personal 
rights, it is not enough to review merely the norms 
of substantive law: civil, family, and some other 
branches of legislation. The judicial guarantees of 
the defense of personal rights and freedoms, and the 
principles of the organization and activity of Soviet 
courts play a significant role in the protection of 
personal rights inasmuch as the court is the first 
and most important defender of civil rights. 

Section VII of the Constitution of the USSR is 
dedicated to the organs of justice; in the articles 
of this section the reader will find a precise defini- 
tion of the courts’ place in the Soviet state and a 
detailed list of the courts’ goals and tasks, as well 
as the principles of their organization and activity 
during the hearing of civil and criminal cases. 

The Constitution’s provisions relevant to these 
questions are enlarged and specified by other laws: 
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the Fundamentals of Legislation of the USSR and 
the Union Republics on the Judicial System of the 
USSR, approved by the Supreme Soviet of the 
USSR on December 25, 1958;'° the Fundamentals 
of Civil Procedure of the USSR and the Union Re- 
publics, approved by the Supreme Soviet of the 
USSR on December 8, 1961; and the Union re- 
publican civil procedural codes (CPC), which in- 
corporate the provisions of the Constitution of the 
USSR and all-Union laws (The Fundamentals on 
the Judicial System and the Fundamentals of Civil 
Procedure). Moreover, the provisions of these laws 
are specific. Thus, for example, there are 61 articles 
in the Fundamentals of Civil Procedure of the 
USSR, while there are 438 articles in the CPC of the 
Russian Federation. 

The reader already knows that criminal respon- 
sibility is established for the violation of certain per- 
sonal non-property rights. Such cases are heard in 
criminal proceedings in accordance with the Funda- 
mentals of Criminal Procedure of the USSR and 
the Union Republics, approved by the Supreme So- 
viet of the USSR on December 25, 1958,}* and the 
Criminal Procedure Codes (CrPC) of the various 
Union republics. 

All these laws, together with the Constitution of 
the USSR, determine the democratic principles of 


Gazette of the Supreme Soviet of the USSR, No. 1, 
1959, Item 12. 

" Gazette of the Supreme Soviet of the USSR, No. 50, 
1961, Item 526. 
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the judicial system and judicial proceedings, guar- 
anteeing the accessability of the Soviet courts to the 
people. 

These principles include: 

the administration of justice by the court alone; 

the constitution of all courts on the electivity 
principle; 

the collegial hearing of cases in court; the partic- 
ipation of people’s assessors and representatives of 
social organizations and work collectives in the judi- 
cial process; 

the independence of judges and their subordina- 
tion only to the law; the equality of citizens before 
the law and in court; and 

the administration of justice in the appropriate 
national language. 

Let us briefly review these principles. 

Administration The judicial system of 
of Justice by the Court the USSR consists of the 
Alone following courts: the Sup- 
reme Court of the USSR, the Supreme Courts of 
the Union Republics, the Supreme Courts of the 
Autonomous Republics, territorial, regional, and 
town courts, courts of Autonomous Regions, courts 
of Autonomous Regions and Areas, town district 
or ward people’s courts, and military tribunals in 
the Armed Forces of the USSR. ‘hese courts alone 
and no other establishments may exercise the state’s 
function of administering justice. 

Justice is administered by hearing and adjudicat- 
ing criminal and civil cases in judicial proceedings 
in which one or both parties are citizens (economic 
disputes between socialist organizations are decided 
by state arbitration agencies). 


220 





b> or 





The court’s activity is aimed at strengthening so- 
cialist legality and law and order, preventing breaches 
of the law, protecting the social systems of the 
USSR and citizens’ personal rights as well as the 
rights and interests of socialist organizations. 

Through all of its activity the court educates cit- 
izens in the spirit of devotion to the Motherland, 
the precise and undeviating observance of the Con- 
stitution of the USSR and other laws, respect for 
socialist property, observance of labor discipline, hon- 
est attitude to state and social duty, respect for 
the rights, honor, and dignity of citizens and for the 
rules of socialist community life. 

The district (town) People’s Court is the funda- 
mental link in the judicial system. It hears the ab- 
solute majority of all civil and criminal cases (more 
than 95 percent) and is the court of first instance. 

Territorial, regional, city courts and the courts of 
autonomous regions, areas, and republics hear more 
complicated civil and criminal cases in the first in- 
stance; these courts may also choose to hear, in the 
first instance, any case on the agenda for a People’s 
Court located on the territory of their jurisdiction. 
Such courts hear cases concerning parties complaints 
and procurators’ protests about district (town) peo- 
ple’s courts’ decisions, sentences and rulings which 
have not yet entered into legal force, functioning 
thus as courts of the second, cassation instance. They 
also examine the complaints and protests in the su- 
pervisory proceedings against the decisions, sentences 
and rulings of the people’s courts that have entered 
into legal force (supervisory instance). 

Union republican supreme courts are the highest 
courts of each republic. They supervise the judicial 
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activities of all courts on the territory of each Union 
republic and have the right to initiate legislation. 

As the court of the first instance the Union re- 
publican supreme court hears civil and criminal 
cases which are especially complicated or are of spe- 
cial social significance. This court has the right to 
take and hear any civil or criminal case from any 
court in the republic. It also hears all complaints 
and protests in cassation and supervisory procedure. 

The Supreme Court of the USSR is the highest 
court of the USSR and supervises the judicial ac- 
tivities of all Soviet courts. It may review, in the 
first instance, cases of exceptional social significance 
and cases in cassation and supervisory procedure. It 
has the right of legislative initiative in the Supreme 
Soviet of the USSR. 

The Supreme Court of the USSR studies and gen- 
eralizes court practice, analyzing court statistics 
and issuing guiding instructions to lower courts on 
questions of the application of legislation relevant 
to cases they are hearing. The guidelines and instruc- 
tions of the Plenum of the Supreme Court of the 
USSR are binding on all courts, other agencies and 
officials which enforce the law about which the Ple- 
num issued the instructions, 

The Supreme Soviet of the USSR adopted the 
Law on the Supreme Court of the USSR on Novem- 
ber 30, 1979.15 
The Constitution of All sag roe in the Peek 

Courts on the Electivity are constituted on the 
Principle principle of _ electivity. 


* Gazette of the Supreme Soviet of the USSR, No. 49, 
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District (town) people’s courts are elected by the cit- 
izens of the given district (town) on the basis of 
universal, equal, and direct suffrage by secret ballot. 
Judges are elected for a term of five years and peo- 
ple’s assessors are elected for a term of two and one 
half years. 

All citizens who are 18 years of age or older and 
who live in a given district (or town) have the right 
to vote. Citizens who are not younger than 25 years 
of age may be elected judges, since in order to ad- 
minister justice citizens must be sufficiently mature 
and have life experience. 

District (town) courts are genuine people’s courts: 
they are elected directly, secretly by universal bal- 
lot. These courts are close to the people and acces- 
sible to them. They administer justice in the absolute 
majority of cases as the court of first instance. 

All higher courts are elected by the corresponding 
Soviets of People’s Deputies for a term of five years. 
Thus, the regional court is elected by the appropriate 
regional Soviet of People’s Deputies and the Supreme 
Court of the USSR is elected by the Supreme 
Soviet of the USSR. 

4 ; District (town) people’s 

Ts colestel ane courts consist of a people's 

judge and people's asses- 
sors (the number of courts in district depends on 
the population of the given district [town]). Dis- 
trict (town) people’s courts consisting of one judge 
and two people’s assessors hear civil and criminal 
cases as the court of the first instance. 

At present the Soviet Union has a sufficient sup- 
ply of jurists and for this reason, for the most part, 
citizens with a legal education are elected to be 
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judges. Work collectives, enterprises, establishments 
and other organizations of a given district nominate 
industrial, office and professional workers and col- 
lective farmers to be people’s assessors; the latter, as 
a rule, do not have a legal education, but usually 
do have sufficient life experience for the position. 

During the administration of justice people’s as- 
sessors have the same rights as judges. Decisions and 
sentences are determined by the majority of votes 
and if, for example, the two people’s assessors are of 
one mind, and the judge of another, the judgment 
or sentence is delivered in accordance with the opin- 
ion of the people’s assessors. 

As we have already noted, all higher courts may 
decide complicated or especially significant cases as 
the court of the first instance. In such cases, the 
court, whether it be a regional court or the Supreme 
Court of the USSR, is composed of judges and 
people’s assessors. 

If a higher court is reviewing a case of an appeal 
or a protest against the decision or sentence of a 
lower court, that is, in cassation or supervisory pro- 
cedure, the higher court is composed only of mem- 
bers of the court (not people’s assessors). 

Representatives of social organizations and work 
collectives are permitted to participate in court pro- 
ceedings in civil and criminal cases. The court de- 
termines when it requires the opinions of such orga- 
nizations and collectives and permits their authorized 
representatives to participate in the relevant pro- 
ceedings, become acquainted with the materials of 
a case, be present at court hearings give evidence, 
and pose questions to others participating in the 
case. However, such representatives do not partici- 
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pate in rendering the decision or sentence in the case. 
In criminal proceedings, such representatives may 
be permitted by the court to participate in the pro- 
ceedings as prosecutors and defenders. 


While administering 

The Independence aes a 
of Judges and Their justice, judges are protec- 
Subordination ted from all kinds of in- 


Only to the Law terference in their work; 


no organs of power or administration, no officials 
have the right to dictate to the court what decision 
or sentence it should pass on the case. 

Judges and people’s assessors resolve a case on the 
basis of the law, and in accordance with their con- 
sciousness of socialist law under conditions which ex- 
clude any external influence on them. ' 

For the foreign reader, we must emphasize that 
Soviet law does not recognize precedent as a source 
of law, Decisions and sentences rendered by high- 
er courts in analogous cases have authority, but 
are not mandatory models for a court reviewing a 
case according to its merits. Courts are not permit- 
ted to make references to precedents in their deci- 
sions and judgements which must be based only on 
the law. 

Judges are guaranteed their independence by be- 
ing elected, rather than appointed, and by making 
their decisions secretly in special consultation cham- 
bers to which only judges and people’s assessors can 
gain admission. 

Judges’ inviolability also guarantees their inde- 
pendence. While executing their duties in court, they 
cannot be arrested or subject to measures of crimi- 
nal or administrative responsibility in a court proce- 
dure without the consent of: 
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—the Presidium of the Supreme Soviet of the giv- 
en Union republic for judges and people’s assessors 
of people’s courts, members and people’s assessors 
of territorial, regional and town courts, and auton- 
omous regional courts and autonomous republican 
supreme courts; 

-the Supreme Soviet of the given Union repub- 
lic, and between its meetings, the Presidium of the 
Supreme Soviet of the given Union republic, for 
members and people’s assessors of Union republican 
supreme courts; 

—the Supreme Soviet of the USSR, and between 
its sessions, the Presidium of the Supreme Soviet of 
the USSR, for members and people’s assessors of 
the Supreme Court of the USSR. 

At the same time, judges and people’s assessors 
are responsible before the voters or the organs which 
elected them and must account to them. Thus, peo- 
ple’s judges and assessors report back to workers’ 
collectives meetings on their work. 

Judges and people’s assessors may be removed be- 
fore the expiration of their terms only by the recall 
of the voters or the organ which elected them or if 
they are sentenced by a court. 

The constitutional prin- 
ciple of citizens’ equal 
rights in all social spheres 
is applicable to justice as well. During court proceed- 
ings, courts apply the same laws, both substantive 
and procedural laws, to all citizens, regardless 
of their origin, social and property status, natio- 
nality, sex, education, language, attitude toward 


religion, occupation, place of residence, or other 
factors. 


Citizens’ Equality Before 
the Law and In Court 





Yee re 


Soviet court proceed- 
The Administration ings are conducted in the 
a sie Rate appropriate national lan- 
guage, that is, in the lan- 
guage of the Union or autonomous republic, auton- 
omous region or area or in the language spoken 
by the majority of the population of a given locali- 
ty. 
The USSR is a multinational state and the court 
must be accessible and understandable for every cit- 
izen. If a party participating in a case does not un- 
derstand the language in which proceedings are 
being conducted, he must be provided with an 
interpreter (at the state’s expense) in order to 
acquaint himself with the materials of the case 
and participate in the court’s proceedings. He also 
has the right to speak in court in his own native 
tongue. 
The principles listed here permeate all the activ- 
ities of the Soviet court. The strict observance of 


these principles guarantees the legality and democrat- 
ic nature of the court’s work. 


Bearing in mind the 
The Procurator’s Office : va 
| and the’ Bar exceptional significance of 


the observance of legality 
| in the court’s work, the law provides for the procu- 
rator’s supervision of the legality of the court’s deci- 
sion of civil and criminal cases. 

The Procurator General of the USSR and proc- 
urators under authority exercise supervision over 
the enforcement of the law during the hearing of 
cases in courts, strictly observing the principle of 
judges’ independence and their subordination only 
to the law. Should a court deliver an unlawful de- 
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cision or sentence, the procurator is obliged to make 


a protest. 
The law on the procurator’s office of the USSR 


was adopted by the Supreme Soviet of the USSR on 
November 30, 1979.14 

The Soviet Bar, acting on the basis of the Law 
on the Bar in the USSR, plays an important role in 
the administration of justice and the protection of 
the rights and interests of citizens and organizations. 
The Law on the Bar in the USSR, was adopted by 
the Supreme Soviet of the USSR on November 30, 
1979.° The Bar is organized into colleges (voluntary 
associations) of advocates. 

The Bar’s task is to provide legal assistance to cit- 
izens and organizations. This assistance is provided 
free of charge in certain cases as established by the 
law. 

Thus, advocates provide free legal assistance to 
citizens who are plaintiffs in courts of the first in- 
stance for suits for alimony or child support, for com- 
pensation for injury or death sustained at the job, 
for drawing up petitions for the award of pensions 
and allowances in certain other cases. 

Moreover, a citizen may be exempted fully or in 
part from paying for legal assistance for other cases 
in view of his or her financial status. : 

Parties involved in civil proceedings and the ac- 
cused in a criminal case may choose defenders at 
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1979, Item 843. 
* Gazette of the Supreme Soviet of the USSR, No. 49, 


1979, Item 846, 


228 





their own discretion or defend their interests them- 
selves. Aside from members of the advocates’ colleges, 
close relatives and other persons and the legal 
representatives of persons lacking active civil capac- 
ity (parents, trustees and guardians) may represent 
parties to civil suits and the accused in a criminal 
case. 

' Civil proceedings are 
Civil Brecedute characterized by the 
equality of both parties to a civil suit, the competi- 
tive principle of the trial, and the court’s active role. 
The juridical equality of parties in court means 
that the plaintiff and the respondent in civil proceed- 
ings have equal rights and obligations and the same 

opportunities to defend their respective interests. 

Inasmuch as the interests of parties to civil dispute 
do not coincide, court proceedings are held ac- 
| cording to the competitive principle. The equality 
| of both parties in the trial manifests itself in their 
competition. 

The court’s active role in the hearing of civil cases 
is aimed at the comprehensive protection of cit- 
izens’ interests in the precise observance of the law 
stipulating the right to defense in court, assistance 
to both parties in gathering evidence, and obtaining 
various documents (information or conclusions) 
from corresponding establishments on behalf of 
the court. The court’s active role is also demonstrat- 
ed in its power to deliver riders or hear a case in 
some location other than in the court room if deemed 
necessary. 

If, while hearing a case, the court discovers basic 
deficiencies in the work of enterprises, institutions 
or other organizations and officials, and specifically, 
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violations of citizens’ rights, it can deliver a rider 
addressed to such institutions. The recipient of a 
rider is obliged, in the course of one month after 
receipt of such, to inform the court about measures 
it (he or she) has taken to eliminate or correct 
these deficiencies. The court’s rider is delivered as 
an independent, separate court ruling distinct from 
but together with the court’s ruling of the case at 
hand. 

For the same reasons the court may hear a case 

not in the courtroom, but in a court session held in 
another location, in an enterprise, establishment or 
organization, in order to provide greater publicity 
for court proceedings and to prevent analogous vio- 
lations of the law in the future. 
' For example, if in the course of some period of 
time, an enterprise is systematically and repeatedly 
being sued for compensation for harm inflicted to a 
person’s health, a session of the court held in the 
enterprise’s premises may focus the attention of the 
work collective and administration on the violation 
of the rules of labor protection and technical safety 
and the necessity of taking measures to eliminate 
the deficiencies in these areas. 

Any interested person may appeal to the court 
for the defense of violated or disputed rights or law- 
ful interests. The procurator may also file civil pro- 
ceedings in the defense of the interests of individual 
citizens and public organizations, and, in some ca- 
ses, a state agency, trade union, enterprise, institution 
or individual citizen (such as a parent defending his 
or her child’s interests) may file civil suits. 

As a rule, suits are filed in the respondent’s place 
of residence. Suits for compensation for damages in 
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an injury, for alimony or child support, paternity 
suits, and divorce petitions may also be filed in the 
people’s court with jurisdiction in the plaintiff's 
place of residence. 

Cases involving alimony and child support as well 
as suits for compensation for harm and claims aris- 
ing from labor relations, if both parties are located 
in one town or district, must be reviewed by the 
court of the first instance not later than 10 days 
from the day the suit is filed. When parties to such 
cases are not located in the same town or district, 
the court must review the case not later than 
twenty days from the day the suit is filed. All! 
other cases must be reviewed not later than one 
month from the day the court accepts the suit. In 
this way, the law prevents the court from procrastina- 
ting. 

Court hearings of civil and criminal cases are 
open: aside from persons participating in the case, 
any citizens who wish to do so may be present at 
the court’s hearing. As we have already noted, hear- 
ings in camera are conducted only in order to 
protect some state secret or secrets of someone’s per- 
sonal, intimate life. In these cases, only those per- 
sons who are participants in the case may be present 
at the court’s session. 

Persons participating in civil cases have the right 
to acquaint themselves with the materials of 
the case, make challenges, submit evidence, take 
part in the investigations of the testimony, question 
other participants in the case, make petitions, pre- 
sent the court with oral and written explanations, 
enter their objections to petitions, arguments, and 
observations of the adverse party, appeal the deci- 
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sions and opinions of the court and enjoy other pro- 
cedural rights as established by the law. 

The judge, people’s assessor, procurator, court 
secretary, expert, and interpreter cannot participate 
in the examination of a case and are subject to be 
challenged if they are personally interested, whether 
directly or indirectly, in the case’s outcome 
or if there are other circumstances which cast 
doubt on their impartiality. 

The judge (or chairman) runs the court hearing. 
The court explains to parties participating in a case 
their procedural rights and duties and permits them 
to make declarations and file petitions, to request for 
new evidence and other items. The court hears the 
declarations of the plaintiff, respondent, experts’ 
conclusions, and the opinions of the representatives 
of social organizations. The court questions witnesses 
and investigates evidence and then goes on to hear 
the debate between the parties to the case, hearing 
the procurator’s conclusions on the merits of the 
case. After all this the court removes itself to its 
consultation chambers in order to formulate its 
opinion. 

After the judge and people’s assessors sign their 
opinion, the court returns to the court session hall 
and announces its decision. 

Decisions entering into legal force are subject to 
execution. They enter into legal force unless they 
are appealed by parties participating in the case 
(cassation) or are protested by the procurator in 
the course of ten days. If a decision is not repealed 
by appeal or protest, it enters into legal force after 
being heard by a higher court. 

Decisions of the Supreme Court of the USSR and 
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of the Supreme Courts of the Union republics enter 
into legal force immediately after pronouncement. 

Decisions which have entered into legal force may 
be reviewed by a higher court in judicial supervi- 
sion only on the protest of officials from the procu- 
rator’s office or the court. 

Citizens filing suits must pay the following state 
fees: 

~—for suits of a non-property nature (specifically, 
for suits in defense of personal rights), 30 kopecks; 

—for suits of up to 20 roubles, 30 kopecks; 

—for suits of 20 to 50 roubles, 50 kopecks; 

—for suits of 50 to 500 roubles, two percent of 
the sum for which the plaintiff has filed; 

—for suits of 500 roubles and more, six percent 
of the sum for which the plaintiff has filed; 

—for divorce suits, 10 roubles; 

—for divorce suits involving persons declared to 
be lacking active civil capacity, missing without a 
trace, or convicted to deprivation of freedom, 30 
kopecks. 

Cassation appeals of a court’s decision require a 
fee of one half of the sums indicated above; appeals 
of decisions on divorce cases are filed without any 
fees. 

Art. 6 of the Funda- 

eee are ow mentals of Civil Legisla- 
Than the Court tion of the USSR and the 
Union Republics _ states 

that aside from the court, civil rights shall be pro- 
tected by arbitration and mediation boards and, in 
cases established by the law, by comrades’ courts, 
trade-union and other social organizations. In some 
cases civil rights may be protected administratively. 
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These organizations do not make up part of the 
judicial system and function in accordance with 
special acts. 

State arbitration organs settle economic disputes 
between socialist organizations. If one party to such 
a dispute is either a private citizen or a collective 
farm the arbitration organ does not have the juris- 
diction to examine the case. 

The Supreme Soviet of the USSR adopted the 
Law on State Arbitration on November 30, 1979.7* 

Mediation boards are courts formed according to 
an agreement between the parties in order to settle 
a civil law dispute arising between them; as part 
of the agreement the parties obligate themselves to 
accept the mediation board’s decision. The parties 
do not apply to a people’s court, but entrust the 
dispute to third parties. 

Citizens and organizations may transfer disputes 
to mediation boards for examination and if its de- 
cision is not carried out voluntarily, it may be forc- 
ibly executed by transfer to the competent people’s 
court which will issue a warrant of execution. 

Mediation boards very infrequently deal with cases 
involving the defense of civil rights. 

Comrades’ courts hear certain property, labor and 
other cases, including cases involving the violation 
of citizens’ personal rights, such as insult, slander, 
assault, and light bodily injury. 

Comrades’ courts are created on the decision of 
general meetings of collectives at the workplace, at 
a school or at a place of residence, in enterprises, es- 


© Gazette of the Supreme Soviet of the USSR, No. 49, 
1979, Item 844. 


234 








tablishments, educational institutions, collective 
farms, and housing management offices. 

When a comrades’ court establishes the fact of 
a violation it may apply to the guilty party such mea- 
sures as a comradely warning, social censure, rep- 
rimand or it may limit itself to the public hearing 
of a case. 

The Presidium of the Supreme Soviet of the 
RSFSR approved the Statute on comrades’ courts 
on March 11, 1977.17 The other Union republics 
adopted similar statutes. 

Trade unions represent the interests of industrial, 
office and professional workers and collective-farm 
members in the sphere of production, labor, daily 
life and culture. Trade-union representatives may 
speak out in the defense of the rights and lawful 
interests of working people in judicial organs, in- 
cluding in the event of the violation of personal 
rights. 

In certain cases the law establishes a procedure 
for the review of certain cases in which the partic- 
ipation of trade-union organs is obligatory. Thus, 
if a working person is injured at the job, he or she 
must first apply for compensation for injury with the 
manager of the enterprises (establishment or organi- 
zation) where he or she works and where the acci- 
dent occurred. The manager of the enterprise exam- 
ines the application in accordance with the law 
and issues an order on the basis of which the book- 
keeping office of the enterprise pays the victim a 
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certain sum or sums of money as restitution for inju- 


If the victim is not satisfied with the enterprise 
manager’s decision he must protest this decision first 
with the local trade-union committee. Should he or 
she be unsatisfied with the trade-union committee’s 
decision, the victim may then appeal to a people’s 
court. 

This method of satisfying victim’s applications 
under the control of trade-union organs has simpli- 
fied the procedure and has brought the process much 
closer to work collectives while cutting down on the 
people’s court’s caseload. 

Jointly the trade-union committee and the enter- 
prise administration examine employees’ complaints 
concerning the refusal to accept their innovative 
proposals, thus defending working people’s personal 
interests. 

Social organizations, including unions of creative 
workers, such as the Writers’ Union, the Composers’ 
Union, the Architects’ Union and the Journalists’ 
Union of the USSR, help their members in the de- 
fense of their infringed rights. 

In accordance with Art. 58 of the Constitution of 
the USSR, citizens of the USSR have the right to 
lodge complaints against the actions of officials, and 
state and social bodies. Complaints and applications 
sent by citizens to corresponding agencies concerning 
the violation of their personal and property rights 
are considered in an administrative procedure. 

Citizens often use their right to lodge complaints 
sometimes even when, in accordance with the law, 
a case belongs to the competence of a court. At the 
same time, in many cases the Jaw stipulates mandato- 


236 








——— ee ee 


ry administrative examination of certain types of 
cases or calls for such a review before citizens may 
appeal to the court. 

These cases were considered in the preceding 
chapters of this work. Specifically, these are authors’ 
disputes concerning the recognition of a proposal as 
an invention, disputes which are only reviewed ad- 
ministratively; demands for compensation for los- 
ses arising from injury at the job are first reviewed 
by the enterprise administration and then, should 
the victim be in disagreement with the administra- 
tion’s decision, examined by the trade-union com- 
mittee. Finally, should the need arise, such cases 
are brought to the attention of the people’s court. 





AFTERWORD 


Dear Reader, 

Having read through this work, you have become 
acquainted with the legislation of the USSR which 
protects citizens’ personal rights. Let us remind you 
once again that we have not reviewed the protection 
of citizens’ economic and political rights and free- 
doms. These questions have been treated in other 
works released by Progress Publishers. The task at 
hand for this book was to inform the foreign reader 
about Soviet legislation aimed at protecting per- 
sonal, spiritual rights of the individual, rights which 
individualize the human being as a personality and 
a member of socialist society. 

On the basis of the analysis of existing norms of 
civil, family and criminal law and procedure, the 
nature and structure of the Soviet judicial system, 
and the application of the aforementioned standards, 
the author tried to show the comprehensive nature 
of the juridical guarantees of human rights in the 
USSR by citing concrete examples. 

The Constitution of the USSR, other Soviet laws 
and rules of socialist community life declare the 
human being to be the highest and foremost social 
value relative to which all other material and other 
values are considered secondary. Accordingly, a hu- 
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man being cannot be used as a means to some end. 
The multifaceted development of the individual is 
the highest goal of the Communist Party, the Soviet 
state, society, and law. As stated in the Constitution 
of the USSR, the law of life in developed socialist 
society is the care of all for the good of each and 
the care of each for the good of all. In this we find 
the manifestation of genuine humanism which char- 
acterizes our society and law. 

Soviet citizens make full use of the juridical guar- 
antees of their rights. We would like to point out 
that according to the Fundamentals of Civil Legis- 
lation (Arts. 122 and 123), foreign nationals and 
stateless persons enjoy the same civil passive capaci- 
ty in the USSR as Soviet citizens and, consequently, 
their personal rights are protected by Soviet law. 

We do not consider Soviet law to be a finished, 
ideal, hardened system. This system is constantly be- 
ing perfected in accordance with the development of 
the society, its economic and cultural growth. The 
Soviet legal system is developing in the direction of 
the further democratization of social relations and 
their legal regulation. 

The author would be grateful to receive any rel- 
evant comments and is ready to answer all questions 
pertinent to the materials treated here. 


REQUEST TO READERS 


Progress Publishers would be glad to 
have your opinion of this book, its trans- 
lation and design and any suggestions 
you may have for future publications. 

Please send all your comments to 
17,  Zubovsky Boulevard, Moscow, 
USSR. 
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series is a co-production by Progress 
Publishers, a Soviet publishing house, 
and publishers in a number of other 
socialist countries. 

The series deals with philosophy, 
constitutional law, economics, and 
sociology, and examines various aspects 
of the socialist way of life. 

The authors are prominent Soviet 
analysts and international groups of 
writers from socialist countries. 

The series appears in English, Spanish 
and Portuguese, and is for readers 
interested in the theoretical and practical 
problems of present-day socialist society. 
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